ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 1149 Juneau, Alaska 99802
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)


Employee,
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and
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)

INDUSTRIAL INDEMNITY CO.,
)



)


Insurer,
)


Petitioners.
)



)


We heard this petition to dismiss Employee's claim for payment of medical bills on August 18, 1988 in Anchorage. Employee was present and represented by attorney Eric Olson. Woodbar was represented by attorney Deirdre Ford, and Pet Emporium was represented by attorney Jim Hutchins. We closed the record when the hearing ended.


Employee injured her lower back on September 3, 1982 when she fell and hit a beer cooler while working for Woodbar. The diagnosis was lumbosacral sprain. She aggravated this condition in 1983 while working for Pet Emporium.


Subsequent disputes among the parties resulted in a Compromise and Release agreement (C&R) which we approved on May 2, 1984. In the C&R, Woodbar and Pet Emporium agreed to pay Employee a total of $25,000 ($12,000 each) and to provide medical benefits attributable to her injuries. Each employer agreed to pay 50 percent of the medical bills. Employee agreed to waive her right to all benefits under the Alaska Workers' Compensation Act except reasonable and necessary medical benefits.


Later, Employee incurred various additional medical bills. In September 1986 Defendants controverted Employee's medical benefits from July 15, 1986 “thru present” on the basis of the last injurious exposure rule. On February 20, 1987 Woodbar filed another controversion of the medical benefits asserting in part that it was "unable to determine if condition is related to injury of 9‑3‑82 as claimant works for new employer." (Controversion notice dated February 17, 1987).


On May 5, 1987 Employee filed an application for medical benefits against Woodbar and Pet Emporium (Defendants) stating as her reason; Tunable to obtain medical care due to controversion notice." In their answers, Defendants alleged Employee exacerbated her back while working for a different employer, Seward's Folly. Thus, they asserted the last injurious exposure rule. Woodbar also alleged Employee had suffered new, unrelated injuries.


Since then, five prehearings have been held: June 4, 1987; October 26, 19877 January 11, 1988; February 8, 19887 and April 15, 1988. In addition, a hearing scheduled for October 15, 1987 was continued by stipulation of the parties.
 The June 4, 1987 prehearing notes indicates the parties agreed to exchange "medical information." The October 26, 1987 prehearing notes state: "Claimant says that there are more outstanding medical hills than originally thought. Eric (Employee's attorney) is going to attempt to get all bills itemized."


On December 22, 1987 Employee's attorney sent copies "of all medical bills received to date from [Employee]. There are still a few that have not come in . . . . Once I receive them, I will forward them to you." (December 22, 1987 letter by Joireen Coleman‑Epps). On January 11, 1988 Pet Emporium's attorney (Julie Bryant at that time) sent Employee's attorney a request for more readable copies of these medical bills. The attorney also requested medical reports for eleven treatment dates for which only billings had been sent.


At the January 11, 1988 preheating Employee indicated there were outstanding medical hills "from 1983 on." Also, Larry Buchholz, a paralegal for Employee's attorney stated he would attempt to obtain [medical] bills and [reports] from Humana and Seward [Hospital]." (January 11, 1988 prehearing notes). At the February 8, 1988 prehearing Mr. Buchholz indicated he was "still waiting for records from Humana Hospital."


On February 11, 1988 Woodbar petitioned for dismissal “with prejudice for failure to prosecute, failure to establish a meritorious claim, and failure to establish that the medical expenses claimed were incurred pursuant to treatment by a designated treating physician." (February 11, 1988 Petition). Pet Emporium filed its petition to dismiss on February 18, 1988, it gave identical reasons for requesting dismissal.


On April 15, 1988 the parties agreed to an August 18, 1988 hearing. Defendants stated another reason for dismissal as "failure to provide medical information." (April 15, 1988 prehearing).


At hearing, Employee argued that Defendants had all necessary information as of December 1987. She claimed she does not know what else can be done to resolve her claim.


In her brief filed March 3, 1988 Employee asserted she and her attorney have made reasonable attempts to resolve this matter. She further asserted that she or her attorney have provided Defendants with all relevant medical reports except reports and bills from Humana Hospital. (Employee Brief at 1‑2).


Defendants assert the information provided by Employee is vague, ambiguous and incomplete. They contend they don't know what the Employee wants and that they therefore cannot "deal with the claim rationally."  In addition they point out that the medical bills contain billings for treatments unrelated to Employee's work‑related injury, including bills for headaches, and elbow and forearm injuries. Therefore, they are unable to determine which bills are work‑related.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the outset, we find we must first review our statutes and regulations on employers' liability for work‑related medical treatment, and how this liability is determined. We will then determine the specific information employees and providers must submit to employers before employer liability is triggered.


AS 23.30.093 (a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date. After the two years we may authorize treatment necessary for the process of recovery. "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super. Ct. Jan. 17, 1983); See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super. Ct. February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a). See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 81‑0201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super. Ct. June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska June 1, 1983). Employee has the burden of proving the need for the treatment by a preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWCB No. 86‑0009 at 5 (January 14, at 12‑13 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 and n.5 (November 8, 1985).


AS 23.30.095(a)(b) & (c) also state in part:

When medical care is required, the injured employee may designate a licensed physician inside the state to render the care except in cases where, in the judgment of the board, care or treatment or both can best be administered by the selection of another physician. Upon procuring the services of a physician, the injured employee shall give proper notification of his selection to the employer within a reasonable time after first being treated. If for any reason during the period when medical care is required the employee wishes to change to another physician, he may do so in accordance with rules prescribed by the board.

(b) If the employee is unable to designate a physician and the emergency nature of the injury requires immediate medical care, or if he does not desire to designate a physician and so advises the employer, the employer shall designate the physician. Designation under this subsection, however, does not prevent the employee from subsequently designating a physician for continuance of required medical care.

(c) No claim for medical or surgical treatment is valid and enforceable as against the employer unless, within 20 days following the first treatment and following the time set by the board for notice of subsequent treatments, the physician giving the treatment or the employee receiving it furnishes to the employer and the board notice of the injury and treatment, preferably on a form prescribed by the board. The board shall, however, excuse the failure to furnish notice within 20 days when it finds it to be in the interest of justice to do so, and it may, upon application by a party in interest, make an award for the reasonable value of the medical or surgical treatment so obtained by the employee.


In addition our regulations 8 AAC 45.082(d) and 8 AAC 45.086(a) and (b) state:

(d) Medical bills for an employee's treatment are due and payable within 30 days after the date the employer receives the medical provider's bill and a completed report on form 07‑6 10 2. If there is a dispute that delays payment of a medical bill, the employer shall notify the employee and medical provider in writing of the reasons for the delay within 30 days after receipt of the bill and completed report on form 07‑6102.

8 AAC 45.082(d).

(a) A provider who renders medical or dental services under the Act shall file with the board and the employer a substantially complete form 07‑6102 within 20 days after each treatment or service.

(b) The board will, in its discretion, deny a provider's claim of payment for medical or dental services if the provider fails to comply with this section. (Eff. 5/22/83, Reg. 86).

8 AAC 45.086 (a) and (b). These sections indicate that medical bills are not due and payable until employers receive not only medical bills but also medical reports. A medical bill normally shows how much a given treatment, prescription or other medical service costs. It does not indicate specifically whether the service provided is reasonable, necessary or related to a worker's injury. This is why medical reports are also required. Medical reports indicate (or are supposed to) reasonableness, necessity and work‑relatedness of given medical services. A medical bill is worthless without this information, and employers consequently may flounder in their effort to ascertain their liability.


Moreover, our regulation 8 AAC 45.120(k) describes the factors we look for when weighing medical evidence:

(k) the board favors the production of medical evidence in the form of written reports, but will, in its discretion, give less weight to written reports that do not include

(1) the patient's complaints;

(2) the history of the injury;

(3) the source of all facts set out in the history and complaints;

(4) the findings on examination;

(5) the medical treatment indicated;

(6) the relationship of the impairment or injury to the employment;

(7) the medical provider's opinion concerning the employee's working ability and reasons for that opinion;

(8) the likelihood of permanent impairment; and

(9) the medical provider's opinion as to whether the Impairment, if permanent, is ready for rating, the extent of impairment, and detailed factors upon which the rating is based.


We have reviewed the record in this matter. We find it contains numerous medical billings, physician's reports and chart notes for back, elbow, forearm, hip, and even psychological services. While some reports are substantially complete, others are not. 8 AAC 45.086(a) and 8 AAC 45.120(k). Moreover, it appears that physician's reports (form 07‑6102) have not been submitted for some billings.


It further appears Employee and her legal counsel have been slow and floundering in their efforts to get the necessary medical information to Defendants. Moreover, some of the medical bills appear irrelevant to the medical coverage for which Employee may be eligible. For example, we find it puzzling that Employee would request payment for treatment of forearm and elbow injuries when her work‑related injury involved her lower back. Although we are not deciding the merits today, if we were, there would be insufficient justification for us to order Defendants to pay these bills.


Nonetheless, we do not find sufficient justification to dismiss Employee's claim at this time. However, dismissal may very well occur in the not‑too‑distant future unless Employee complies with this decision and our laws and regulations.


Accordingly, we order the following: Within 30 days after the date of this decision, Employee must file with us and submit to each Defendant a list of all medical bills, from July 15, 1986 (controversion date) to the present, which she believes are related to her work‑related back condition. In addition, Employee must file and submit, along with these billings, the required physician's reports to match the billings so we and Defendants can determine the reasonableness, necessity and work‑relatedness of each treatment, prescription or other medical service. These submissions must include documents already submitted. We remind Employee that she has the burden of proof in this matter. Furthermore, we urge Employee to carefully consider the work‑relatedness of the medical services for which she requests payment.


Likewise, we urge Defendants to carefully consider each billing and report Employee submits. Moreover, we note Defendants have claimed last injurious exposure defenses. If they are serious about this defense, they must join those other employers whom they are currently aware Employee worked for (e.g., Seward's Folly) within 30 days of this decision. We assume they are not claiming this defense against each other since they are each 50 percent liable for related treatments.


We urge the parties to cooperate on this issue. We are setting this matter for hearing on the merits on November 10, 1988. If the parties resolve this dispute, the hearing can be cancelled.

ORDER

1. Employee shall comply with the terms of this decision on providing medical bills and reports within 30 days.


2. Employee shall tell Employer whether she desires to designate a physician under AS 23.30.095(b) within 14 days of this decision.


3. Defendants must join all known employers within 30 days of this decision.


4. This matter is set for a hearing on the merits on November 10, 1988.


Dated at Anchorage, Alaska, this 29th day of August, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

/s/ T.J. Thrasher
T.J. Thrasher, Member

MRT/gl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true, and correct copy of the Decision and Order in the matter of Lynn A. Varesi, employee/respondent; v. Woodbar, Inc., dba The Village Bar, employer; and Providence Washington Insurance Co., insurer; and The Pet Emporium, Inc., employer, and Industrial indemnity Co., insurer/petitioners; Case Nos. 218713 & 310656; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of August, 1988.

Ginny Lyman, Clerk

SNO

� Defendants also scheduled two depositions of Employee. The first was canceled. The second deposition was ended when Employee became upset.





� Defendants request dismissal because Employee has not designated a treating physician. AS 23.30.095 does not require employees to designate a physician, However, employees must tell employers if they do not desire to designate a physician so employers can designate one. Employee must tell Defendants her desire in this regard within 14 days after the date this decision is issued.





� Woodbar also argues that, under AS 23.30.107, Employee "fails to acknowledge that she has a duty to provide insurers with the medical information necessary to process her claim."  (Woodbar reply brief at 1). Section 107 only requires Employees to provide written authority to employers, upon request, to allow employers to get relevant medical and rehabilitation information. Employee appears to have complied with this requirement.








