ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 1149 Juneau, Alaska 99802

JAMES R. ADDINGTON,
)



)


Deceased Employee,
)
DECISION AND ORDER



)
Master Case No.
431452


and,
)
AWCB Case Nos.
431316,



)
431415, 429283, 332979, 330675

REIKO ADDINGTON FORBES,
)
209397, 102187, 102188, 102235



)
102189, 102191, 102194, 102200


widow,
)
102201, 102202, 102203, 102204


Respondent,
)
102205, 102206, 102207, 102209



)
102210, 102211, 102212, 102213


vs.
)
102214, 102217, 102218, 102220



)
102221, 102222, 102224, 102225

ABER CO., ASBESTOS WORKERS LOCAL 97,
)
102228, 102229, and 102233

INSULATION SERVICES, TANANA
)

MECHANICAL, E. J. BARTELLS, BLANAS
)
Filed with AWCB Anchorage

INSULATION, SKOGLUND CO., OWENS
)
September 2, 1988

CORNING FIBERGLASS, BABCOCK &
)

WILCOX, COMBUSTION ENGINEERING, R. L.
)

LAWLER, OWENS CORNING ELECTRIC,
)

PROFESSIONAL CONTRACTORS, ARCTIC
)

INSULATION, ARCTIC SERVICES, ITT ARCTIC)

SERVICES, FLUOR ALASKA, WHITNEY
)

FIDALGO SEAFOODS, ALASKA STATE
)

HOUSING AUTHORITY, PHILLIP CAREY CORP)

ATCO STRUCTURES, PAYLESS PLUMBING
)

AND HEATING,
)



)


Employers,
)



)


and,
)



)

AMERICAN INS./FIREMAN'S FUND, PACIFIC
)

MARINE, INDUSTRIAL INDEMNITY,
)

EMPLOYERS CASUALTY/NORTHERN
)

ADJUSTERS, ALPAC/INA, AETNA CASUALTY/)

CRAWFORD, TRAVELERS, TRANSPORTATION)

INS./CRAWFORD, STATE FARM/CRAWFORD,
)

LIBERTY MUTUAL, PROVIDENCE
)

WASHINGTON, U.S. FIDELITY/ARCTIC
)

ADJUSTERS, NATIONAL AUTO/CRAWFORD,
)

CONTINENTAL INSURANCE, RELIANCE
)

INSURANCE.

)



)


Insurers,
)


Petitioners.
)



)


This petition to dismiss Employee's claim under the statutes of limitation in AS 23,30.100 and AS 23.30.105 was submitted for decision based on the parties' briefs and pleadings. The record closed on August 5, 1988, the next date we met after the last reply brief was filed.


Employee died on September 12, 1985 at age 52. The certificate of death, dated September 16, 1985 lists the causes of Employee's death as respiratory arrest and metastatic lung cancer.
 A subsequent autopsy report describes final findings in part as malignant tumor involvement, 'most consistent with malignant diffuse mesothelioma," and "clinical history of metastatic carcinoma to lower spine and pelvis."


Since then, Employee's wife Reiko Addington has filed workers' compensation death claims for 56 injuries which allegedly occurred while Employee worked for previous employers. Of these 56, employers for 36 injuries have filed petitions to dismiss Employee's claim as barred by our statutes of limitation. The following chart lists those employers and insurers who have petitioned for dismissal under the statutes of limitation. The chart includes the date Respondent filed an application for benefits against each particular employer, and the attorney, if any, currently representing the employer.
 Respondent is represented by Gil Johnson, an attorney who has represented workers' compensation claimants for many years.

INJURY
CASE NO.
EMPLOYER

APP. FILE
NO.      
INJURY DATE
INSURER     
ATTORNEY
DATE       
2.
431416
Aber Co.
P. Eide
8/20/87


2/1/84
American Ins. /Fireman's Fund

3.
431415
Aber co.
P. Zobel
8/20/87


7/1/84
Pacific Marine

4.
429483
Asbestos Workers Local 97
E. Rose
8/20/87


12/1/84
Industrial Indemnity

5.
332979
Insulation Services
W. Wuestenfeld
8/20/87


5/l/83
Employers Casualty/Northern Adjusters

6.
330675
Tanana Mechanical
S. Gibbs
8720/87


11/1/83
Industrial Indemnity

7.
209397
E.J. Bartells
M. Barcott
8/20/87


11/1/82
ALPAC/INA

8.
102187
Blanas Insulation
M. Barcott
8/20/87


5/1/81
ALPAC/INA

9.
102188
Skoglund Co.
Russell/Rienhold
8/20/87


4/1/81
Industrial Indemnity

10.
102235
Owens Corning Fiberglass
J. Pentlarge
8/20/87


9/1/80
Aetna Cas./Crawford

11.
102189
Babcock & Wilcox
T. Colberg
8/20/87


6/1/80
Travelers

13.
102191
E.J. Bartells Co.
M. Barcott
8/20/87


2/1/80
ALPAC/INA

16.
102194
Combustion, Engineering
E. Norris
8/20/87


6/1/79
Transportation Ins./Crawford

22.
102200
Tanana Mechanical
S. Gibbs
8/20/87


1/1/79
Industrial Indemnity

23.
102201
R. L. Lawler
M. Barcott
8/20/87


10/1/78
ALPAC/INA

24.
102202
Owens Corning Electric
J. Pentlarge
8/20/87


6/1/78
AETNA/Crawford

25.
102203
Aber co.
M. Barcott
8/20/87


4/1/78
ALPAC/INA

26.
102204
Insulation Services
S. Nuenke-
8/20/87


12/1/77
State Farm/Crawford
Davison

27.
102205
Aber Co.
C. Young
8/20/87


10/1/77
Liberty Mutual

28.
102206
Professional Contractors
P. Zobel
8/20/87


1/1/77
Providence Washington

29.
102207
Aber Co.
C. Young
8/20/87


10/1/76
Liberty Mutual

31.
102209
E. J. Bartells
T. McElmeel
8/20/87


3/1/76
U.S. Fidelity/Arctic Adjusters

32.
102210
Blanas Insulation
Stone/Heikes
8/20/87


1/1/76
Industrial Indemnity

33.
102211
Arctic Insulation Co.
P. Zobel
8/20/87


1/1/76
Providence Washington

34.
102212
Blanas Insulation
C. Young
8/20/87


12/1/75
National Auto/Crawford

35.
102213
Arctic Services
C. Young
8/20/87


7/1/75
Liberty Mutual

36.
102214
ITT Arctic Services
C. Young
8/20/87


7/1/75
Liberty Mutual

39.
102217
Fluor Alaska
M. Barcott.
8/20/87


5/1/75
ALPAC/INA

40.
102218
Arctic insulation
M. Barcott
8/20/87


4/1/75
ALPAC/INA

42.
102220
Whitney Fidalgo Seafoods
P. Zobel
8/20/87


4/1/74
Providence Washington

43.
102221
Blanas Insulation
C. Young
8/20/87


3/1/74
National Auto/Crawford

44.
102222
Owens Corning Fiberglass
J. Pentlarge
8/20/87


6/1/73
Aetna Casualty/Crawford

46.
102224
E. J. Bartells Co.
T. McElmeel
8/20/87


9/1/71
U.S. Fidelity & Guaranty

47.
102225
AK State Housing Authority
F. Koziol
8/20/87


12/1/70
Continental Ins.

50.
102228
Philip Carey Corp.
S. Adams
8/20/87


4/1/69
Aetna Casualty & Surety/Crawford

51.
102229
Atco Structures
J. Juday
8/20/87


1/1/68
Not Insured

55.
102233
Payless Plumbing & Heating
C. Niemann
8/20/87


6/1/65
Reliance insurance


Respondent acknowledges that she neither filed notice nor death claim against Petitioners within the time prescribed by our workers' compensation act. Nonetheless, she argues that we should excuse her failures and allow her death claim to proceed.


Although Respondent presented no sworn affidavits, she made the following factual assertions in her answer to the petitions for dismissal:

On March 20, 1986, Mike [Addington, Employee's son] went to the Anchorage Workers' Compensation Division to file a claim on behalf of himself and his mother and was assisted by Mr. Benny Joy. On March 24, 1986, Mike again met with Mr. Joy and together they found the name or names of several of the employers of James Addington. On April 22, 1986, Mike contacted Pat Shira of the Workers' Compensation Division at the Juneau office regarding the claim and was told that Ms. Shira needed the date of Addington's death. On May 1, 1986, Mike met with Larry Buchholz of the Anchorage workers' Compensation Division who told Mike that he would again file an application to obtain a case number. Reiko Addington talked to an unidentified "Board" member who told her that the date of death was used as the pertinent date for insurance purposes. Apparently, nothing happened so Mike contacted the law office of Gil Johnson who filed a claim against D & G Mechanical for widow's death benefits.

(Respondent's brief at 2).


Respondent then makes a number of arguments for dismissal of Defendant's petition. First she argues that the employers failed to file a report of injury or death as required by AS 23.30.070(a); therefore, under AS 23.30.070(e), the statute of limitations in AS 23.30.105 does not begin to run until the report is filed.


She then makes the following assertions:

It is obvious in the instant case that unknowledgeable lay people, one a Japanese National, did the most natural thing in the world upon learning that their loved one had died from an industrial disease and went to the Alaska Workers' Compensation Board for help, help they apparently did not get even after being assured a claim would be filed on their behalf. This plea for help to the Workers' Compensation Board was made approximately six months after the survivors learned of the cause of death.

The mere filing of a claim, whether served on the employer or not, tolls the statute of limitations and has the legal effect of commencing an action. (Citations omitted). The suvivors [sic] herein felt that they had filed a claim by notifying the Alaska Workers' Compensation Board and have never been advised to the contrary by the Alaska Workers' Compensation Board.

After a long and arduous period of research through union records and trust records, the list of all employers was finally obtained and all employers (fifty‑five of them) were notified. A separate AAC was filed on each employer as required by the AWCB. This was done as soon as possible as all employers' names became available. A young son and a widow could not possibly be expected to know of the father/husband's work history in any detail at all . . . . A statute of limitation does not begin to run until a claimant discovers or reasonably should have discovered the existence of all elements essential to a course of action. (Emphasis in original) . A very essential element in the instant case is the identity of all of the deceased's employers. Upon getting this information, all were notified.

 (Respondent answer at 4‑5).


Petitioners dispute all of Respondent's arguments. They contend we should dismiss this death claim under both AS 23.30.100, for failure to file timely notice of death, and under AS 23.30.105, for failure to file a timely death benefits claim against them.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Notice

Petitioners assert that Respondent's claim is barred because she failed to give proper notice of death under AS 23.30.100. That section states in pertinent part:

(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.

(b) The notice shall be in writing, contain the name and address of the employee and a statement of the time, place, nature, and cause of the injury or death, and be signed by the employee or by a person on his behalf, or in case of death, by a person claiming to be entitled to compensation for the death or by a person on his behalf.

(c) Notice shall be given to the board by delivering it or sending it by mail addressed to the board's office, and to the employer by delivering it to him or by sending it by mail addressed to him at his last known place of business. If the employer is a partnership, the notice may be given to a partner, or if a corporation, the notice may be given to an agent or officer upon whom legal process may be served or who is in charge of the business in the place where the injury occurred.

(d) Failure to give notice does not bar a claim under this chapter

(1) if the employer (or his agent in charge of the business in the place where the injury occurred) or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;

(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given.

Subsection (a) requires that notice of death be given to us and to the employer within 30 days of the death. Clearly, Petitioners were not given notice within 30 days of death. In fact, Petitioners contend they were not notified of Employee's death until August 19, 1987 when Respondent served the death claim on them. We find nothing in the record to indicate Petitioners were served earlier than August 19, 1987. We conclude notice of death was untimely.


We must next determine if Respondent's untimely notice can be excused under AS 23.39. 100(d)(1) or (d)(2). Under subsection 100(d)(1), we can excuse untimely notice if the employer or carrier had knowledge of the death and was not prejudiced by Respondent's failure to give notice. This subsection requires both employer/carrier knowledge and lack of prejudice. There is no evidence that any of the Petitioners had knowledge of Employee's death before August 19, 1987. Therefore, we conclude that Respondent's untimely notice is not excused under subsection (d)(1).


Under subsection (d)(2), untimely notice is not barred if we find that for some satisfactory reason notice could not be given.
 In Alaska State Housing Authority v. Sullivan, 518 P.2d 759 (Alaska 1974) at 761‑62, our supreme court affirmed our decision in which we equated "satisfactory reason" with a reasonableness standard. The court went on to state:  "The "reasonableness" test, as it is usually applied, simply suspends the running of the limitation period for notice (30 days in Alaska) until the claimant can reasonably be expected to realize the cause and nature of his injury." Id., 518 P.2d 759, 762, n.10. We find this test would apply not only to injury claims but to death claims as well.


Respondent's argument for satisfactory reason apparently is that we should excuse her untimely notice because 1) Respondent is a "Japanese National; " and 2) notice was given after Respondent discovered the identity of all employers.


Petitioners argue that Respondent knew or believed she had a claim no later than June 30, 1986, the date of the Respondent's claim for benefits against D&G Mechanical. They assert they did not get notice of any kind until the Respondent filed the death benefits claim which they received on August 19, 1987. They further assert that there are no valid reasons to excuse Respondent's late notice under Sullivan.


Even if we assume that Respondent is a "Japanese National," and that this somehow hindered her ability to give the required notice, we still find this excuse unsatisfactory. In its answer, Respondent asserted Employee had spent his entire work life working with asbestos. (Respondent answer at 1). Moreover, the record indicates that as early as 1982 medical tests revealed evidence of asbestos reaction in Employee's lungs. (February 5, 1982 letter from W. Clark Cooper, M.D. to James Addington). In a March 5, 1985 medical report, Lloyd Johnson, M.D. diagnosed Employee as follows; "Metastatic adenocarcinoma, rule out a pulmonary source. The patient is certainly at high risk for both lung cancer and perhaps mesothelioma, although the latent period following asbestos exposure is only about sixteen years."


Employee apparently quit working, for health reasons, sometime in 1984. On April 1, 1985 he signed a "Request For Detailed Earnings information" in which he asked the Social Security Administration (SSA) to provide him with earnings information for the years 1962 through 1984. On June 13, 1985 the SSA responded by sending Employee a detailed printout which showed every employer he worked for, dates worked and earnings between 1944 and 1984. That printout contains the names of every employer who has petitioned for dismissal in this matter.


Furthermore, the Respondent's answer alleges that either Respondent or her son talked with the Division of Workers' Compensation on at least four separate occasions from approximately March 10, 1986 to May or June 1986. They assert that at one of these meetings, the names of several employers were found.


We first find it reasonable to expect that Respondent realized the serious nature of Employee's illness before he died. Moreover, we find it reasonable to expect that she knew about the social security printout which contained the list of all employers who request dismissal here. In addition, we have noted Employee's death certificate and autopsy suggested possible asbestos exposure.


Alternatively, we believe that sometime before July 1986, with the help of her son and the workers' compensation division, Respondent knew the identity of the pertinent employers. Moreover, by acknowledging that she was even looking for the identity of these employers, Respondent indicates she realized the cause and nature of Employee's death.


Nonetheless, further assuming that Respondent, because of her 'Japanese National' status still did not know or realize the possible cause or nature of Employee' death, the record indicates Respondent retained an experienced workers' compensation attorney sometime in approximately June 1986. The attorney filed a claim (dated June 30, 1986) against one employer (not involved in this petition) on July 10, 1986).
 In addition, the attorney sent a letter, dated July 1, 1986 requesting a work history on Employee from the Western States Asbestos Pension Fund (Fund). The Fund responded to the attorney by letter dated August 6, 1986 and apparently received August 11, 1986. The work history included the years 1967 through 1984.
 In any event, once the attorney entered the case, any problems Respondent may have had because of her 'Japanese National' status dissolved at that time. Since Respondent did not give Petitioners any notice until August 19, 1987, more than a year after the attorney entered the case, we find her excuse in this regard unsatisfactory.


In addition, we find unsatisfactory Respondent's assertion that she should be excused because notice was given as soon as all employers were identified. The record simply does not support this assertion. We find that all employers could have been identified as early as June 1985 but no later than early August 1986. Moreover, we find no legal support for the proposition that the statutes of limitation (either notice or claim) are tolled until all employers are identified. The crucial point here though is that Respondent could reasonably have concluded, shortly after Employee's death, the compensability and work‑relatedness of the death. Nevertheless, construing the record liberally in Respondent's favor, we find Respondent could reasonably have discovered the possible compensability of Employee's death no later than June 30, 1986. Regrettably, no notice was given Petitioners until August 19, 1987, more than a year later. We find no satisfactory excuse for this late notice. Therefore, Petitioners' request to dismiss Respondent's death claim under AS 23.30.100 is granted.


II. Claim

Even if we denied Petitioners' request to dismiss under AS 23.30.100, we would still grant their request for dismissal under AS 23.30.105. This section states that "the right to compensation for death is barred unless a claim therefore is filed within one year after the death . . . .” Our regulation 8 AAC 45.050(a) "[p]roceedings before the Board are commenced by filing a written application or petition. Moreover, our regulation 8 AAC 45.050(b)(4) indicates the application "must state the names and addresses of all parties." In addition, regulation 8 AAC 45.050(b)(5) states that a "separate application must be filed for each injury for which benefits are claimed, whether or not the employer is the same in each case."


Respondent suggests that she felt she had filed a claim for benefits by allegedly discussing her case with either the workers' compensation board or employees of the workers' compensation division. However, if we were to allow such a mode to be deemed the filing of a claim for benefits, injured workers could simply make an appearance at the division of workers' compensation, and then file the required written application at their leisure. This mode of filing a claim would be totally unworkable for obvious reasons. It would essentially eliminate the need for a limitations period.


Respondent then makes the same arguments against dismissal under AS 23.30.105 as she made under AS 23.30.100; that is, she suggests that we should deny Petitioners' request for dismissal because 1) Respondent is a 'Japanese National'; and 2) Respondent filed her claims against petitioners as soon as she identified them. We incorporate our discussion of these arguments under "Notice" here. Construing the record most liberally in Respondent's favor, we find that Respondent knew she had a compensable claim no later than June 30, 1986 when she filed the application for benefits against D & G mechanical. Because her application for benefits against Petitioners was not filed for more than a year later, her death claim against these Petitioners is barred under AS 23,30.105.


Accordingly, Petitioners' request for dismissal of Respondent's applications for death benefits is granted. Therefore, Respondent's claim for benefits against Petitioners is denied and dismissed.

ORDER
1. Petitioners' request for dismissal of Respondent's claim under AS 23.30.100 is granted. This applies to all petitioners except Babcock and Wilcox (case No. 102189).

2. Petitioners' request for dismissal of Respondent's claim under AS 23.30.105 is granted.


Dated at Anchorage, Alaska, this 2nd day of September, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

/s/ Donald R Scott/
Donald R. Scott, Member

MRT/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James E. Addington, employee/applicant; v. Aber Co., et. al., employers and American Insurance Co., et. al., insurer/defendants; Case Nos. 431416, et. al.; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of September, 1988.

Clerk

SNO

� Although Employee has filed a claim for workers' compensation benefits for 56 injuries, employers for 20 of these injuries did not join in this petition to dismiss.


� The certifying doctor was Welby Cox, M.D.


� The autopsy report is dated October 7, 1985. The autopsy was performed at Providence Hospital in Anchorage by R. Fallico, M.D.


� Respondent filed the first application for benefits on June 30, 1986. This application was filed only against D&G mechanical which is not participating in this particular dispute.


� Employer/Insurer Babcock and Wilcox and Travelers insurance (case number 102189) petitioned for dismissal under section 105 only. In addition, some petitioners argued for dismissal of Respondent's claim on other grounds which, because of the outcome here, we do not address.





� This subsection actually states "failure to give notice . . . .” However, we believe it must be construed to mean failure to give notice or to give untimely notice. It does not make sense to provide an excuse for those who fail to give notice at all while not allowing an excuse for those who give late notice.


� As noted, Employee died September 12, 1985. The first application was not filed until June 30, 1986. However, applications against Petitioners were not served until August 19, 1987 or filed until August 20, 1987.


� We have not been provided with this entire printout. The August 6, 1986 letter to Gil Johnson from the Asbestos Fund is Exhibit 1 to ITT Arctic Services reply memorandum (Case No. 102214).


� Respondent's argument, that the statute of limitations in 9105 was tolled because Petitioners failed to file a report of death under AS 23.30.070(a), is without foundation. AS 23.30.070(a) requires that they file a report after they have knowledge of the death. No Petitioner apparently had such knowledge until August 19, 1987 when Respondent served the death claim. Thus, the one�year statute of limitations had already run by this time. In addition, although Respondent filed her first application for benefits against an employer not involved in this petition, that application, filed July 10, 1986 can in no way be used to toll the statute of limitations under section 105 against all other employers. See Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).





