ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska  99802

TERRY BATES,
)



)


Employee,
)
DECISION AND ORDER


Respondent,
)
AWCB Case No. 622619



)
AWCB Decision No. 88-0236


v.
)



)
Filed with AWCB Anchorage

RITCHIE TRANSPORTATION CO.,
)
September 16, 1988



)


Employer,
)



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


Petitioners.
)



)


We heard this petition for a continuance on August 31, 1988 in Anchorage, Alaska. The petitioners were represented by attorney James M. Bendell. The respondent was not present but represented by attorney Dennis P. James. The record closed at the conclusion of the hearing.

FACTUAL BACKGROUND

The employee testified that on October 27, 1986, while working for the employer in Petersburg, Alaska, a vinyl chute full of concrete collapsed an him and threw him across some forms and on to the ground. (Pates dep. at 7). He stated that he could not get out of bed the next morning because of severe pain in his upper back and neck. (Id. at 12). The employee reported that he was treated by Gordon Shepro, D.C., until he moved from Petersburg to Hawaii in March 1987. (Barry Blum, N.D., report dated July 31, 1987). Dr. Blum saw him July 31, 1987, reviewed his x‑rays on October 5, 1987 and diagnosed a cervical strain and thoracolumbar strain. The doctor gave a prognosis that the employee would fully recover without need for further treatment. (Dr. Blum report dated October 5, 1987).


On March 21, 1988, Bates filed an application for adjustment of claim requesting temporary total disability (TTD) benefits from December 18, 1987 through to the present time, medical costs, transportation costs, vocational rehabilitation services, penalty and attorney's fees and costs. On March 29, 1988, the petitioners filed an answer which denied all aspects of the employee's claim.


At a prehearing conference held on May 20, 1988, the employee made the same claims as he did in his application. The petitioner raised the defenses of no disability, possible last injurious exposure, medical costs not reasonable and necessary, failure to attend an independent medical examination and failure to mitigate damages. The petitioners also requested Bates to sign a Request for Copy of Tax Form (Department of the Treasury‑Internal Revenue Service) which would allow them to obtain copies of his income tax returns and attachments (including Forms W‑2). At this time the employee asked the petitioners for copies of the adjuster's file and the vocational rehabilitation provider's file. With regard to the request for the adjuster's file, the petitioners stated that they would not turn over the entire file. The petitioners also said they did not have custody of the vocational rehabilitation file, and accordingly, the employee would have to subpoena the provider to obtain it. At the conclusion of this conference, a formal hearing was set for September 16, 1988.


On July 29, 1988, the petitioners filed this petition requesting that the formal hearing scheduled for September 16, 1988 be continued because the employee refused discovery requests. support of this petition for a continuance, the petitioners submitted the affidavit of Peggy A. Hempelmann, Bendell's legal assistant. in this affidavit Hempelmann stated that 1) on March 30, 1988, she sent to Bates' attorney a release for his income tax records; 2) Bendell requested the IRS release at the pre‑hearing conference held on May 19, 1988; 3) interrogatories were handed to Bates' attorney at the prehearing conference held on May 20, 1988; 4) on May 20, 1988 she again mailed a request for IRS records to the employee's attorney; 5) on July 27, 1988, at Bates' deposition, his attorney handed Bendell an IRS records release for 1984, 1985 and 1986.


On August 18, 1988, a second pre‑hearing conference was held at which time the petitioners again requested that the employee sign a general IRS records release and answer the interrogatories which had been submitted. Bates' attorney stated that his client could not answer the interrogatories until he received a box of his records which was in transit between either Alaska and Hawaii or Hawaii and Alaska.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the hearing on the petition for a continuance, the employee argued that the petitioners are not entitled to his income tax records prior to 1984 because they are either not relevant or are protected by his right to privacy.


We first disagree with Bates' contention that tax records prior to 1984 could not be relevant to his present claim for TTD benefits, among other things.


When a person files a claim for TTD benefits he is asserting that he has suffered a disability for a period of time because of a work‑related injury. The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." (Emphasis added) (AS 23.30.265(10).


In Vetter v. Alaska Workmen’s Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability or, more precisely, a decrease in earning capacity due to a work‑connected injury or illness. Factors to be considered in making this finding include not only the extent of the injury, but also age, education, employment available in the area for persons with the capabilities in question, and intentions as to employment in the future. The aim is to make the best possible estimate of future impairment of earnings considering any available clues:

. . . the purpose of the wage calculation is not to arrive at some theoretical concept of loss of earning capacity; rather it is to make a realistic judgment on what the claimant's future loss is in the light of all the factors that are known.

(Emphasis added; citations omitted). This language was cited with approval in Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986).


Bated on these legal principles, it seems obvious that when TTD benefits are claimed and "disability" becomes an issue, the defendants have the right to ascertain whether the employee is capable, because of his education, training or other skills and experience, of earning as much after his injury as he was at the time of the injury in "any other employment." One way of finding out this information is, of course, to review the employee's income tax records over the years to determine his past wage history, if the tax records reveal that the employee was capable of earning more in the past than he was earning at the time of his injury, further discovery might be in order.(

Because of what has just been stated, we find that the petitioners are entitled to obtain Bates' tax records as requested.


With regard to the question of relevance, the employee also argues that his tax records prior to 1984 would be of no value because he withdrew all claim to TTD benefits at the pre‑hearing conference held on August 18, 1988. Upon reviewing the pre‑hearing summary for that date, we do not find any note of a statement made by Bates' attorney that the TTD benefits issue was withdrawn. In addition, had the employee's attorney stated at the prehearing conference that TTD benefits were no longer an issue and that statement was not recorded in the summary, he was obligated to properly object. The pre‑hearing conference form, which is sent to both the employee and his attorney, states: "IF THE ABOVE DOES NOT CONFORM TO YOUR UNDERSTANDING OF THE AGREEMENTS REACHED AT THE PREHEARING, WRITTEN OBJECTION MUST BE FILED WITHIN TEN DAYS OF THE DATE OF THIS SUMMARY." The record reveals that no objection was ever filed by either Bates or his attorney to the summary in question. Accordingly, we find that the TTD benefits question was never withdrawn as an issue.


Next, the employee contends that we are not empowered to order the release of his tax records because to do so would be to invade his right of privacy. While Bates cites no authority for this proposition, we assume it is based on the Alaska Constitution, article I, section 22 and not on Alaska decisional law. Section 22 states, in pertinent part: "The right of the people to privacy is recognized and shall not be infringed."


While we certainly acknowledge that a person's right to privacy is of fundamental importance, we find that it is waived when a person files a claim for TTD benefits and places in question the issue of "disability" as discussed previously. if this were not the case, the defendants in any case would be severely and unfairly limited in being able to defend claims made against them. In Schwab, at 3 we quoted Cooper as follows:

It is important that employers are able to conduct thorough investigations in order to properly administer and litigate claims, to verify the information provided by claimants, and to detect fraudulent claims. It is no less important to protect employees from unwarranted intrusions into their private affairs.

We realize that in the course of an investigation, an employer may obtain information which is not relevant to the Claim. Although we do not wish to consider such evidence, it is not impermissible, in our view, for an employer to gain access to the information under many circumstances. We believe that an employee's right to a fair hearing is maintained if we do not consider irrelevant information, and the right to privacy is maintained if we exclude irrelevant and embarrassing information from our file.


The employee stated at the hearing that he wanted a copy of the adjuster's file in this matter under "Champion." Since this hearing on August 31, 1988 was held solely for the purpose of deciding the petition for a continuance and because we have not been informed as to what "Champion" is or how it applies to this case, we decline to address the employee's request at this time. If Bates wishes to bring the question of whether he is entitled to the adjuster's file, we direct him to follow the proper procedure as set forth in 8 AAC 45.050.


Finally, we find that a continuance must be granted because the employee has failed to answer a set of written interrogatories which he was given on May 20, 1988. our regulations allow for such discovery in 8 AAC 45.054 which states in part: "The testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure." Rule 26(a) of the Alaska Rules of Civil Procedure provides in pertinent part; "Parties may obtain discovery by one or more of the following methods; . . . written interrogatories


At the hearing, Tames stated that while the employee did not object to answering the interrogatories, he could not do so until he received a box of records which was in transit from Hawaii to Alaska. since Bates does not object to answering the interrogatories and has not filed for a protective order pursuant to Civil 26(c), we find that it is reasonable and necessary that the September 16, 1988 hearing be continued until the petitioners receive the information requested and undertake such further discovery based on that information as is necessary.

ORDER

1. The petitioners' petition for a continuance of the formal hearing scheduled for September 16, 1988 is granted and another hearing shall not he scheduled until the petitioners have received the tax information requested, the employee has answered the interrogatories submitted and the petitioners have had the opportunity for further discovery which is reasonable and necessary.


2. The employee's request for a copy of the adjuster's file is denied and dismissed.


Dated at Anchorage, Alaska, this 16th day of September, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder
Russell E. Mulder, Designated Chairman

/s/ Mary A. Pierce
Mary A. Pierce, Member

R2M/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Terry Bates, employee/applicant; v. Ritchie Transportation Co., employer; and Alaska National insurance Co., insurer/defendants; Case No. 622619; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of September, 1988.

Clerk

SNO

( See, Schwab v. Hooper Electric, AWCB No. 870322 (December 1987); Barry v. William C. Samples, AWCB No. 870232 (October 1987); Green v. Kake Tribal Corp., AWCB No. 870149 (July 1987).





