ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 1149 Juneau, Alaska 99802

EMIL FONDAHN,
)



)


Employee,
)
DECISION AND ORDER



)
AWCB Case No. 100527


and
)
AWCB Decision No. 88-0238



)

ALPINE CHIROPRACTIC CENTER,
)
Filed with AWCB Anchorage



)
September 16, 1988


Applicant,
)



)


v.
)



)

J.J. COLLURA, d/b/a PALMER ARMS 
)

APARTMENTS,
)

(Uninsured)

)



)


Employer,
)


Defendant.
)



)


We heard this claim for payment of medical bills on August 5, 1988 in Anchorage. Employee was present and represented himself. Neither Applicant nor Employer appeared. Under 8 AAC 45.070 we decided to proceed with the hearing. We reopened the record twice in an attempt to get additional information from the Applicant. We closed the record on September 14, 1988.


Employee testified he injured his upper back an May 26, 1981 while carrying an easy chair down some stairs at the Palmer Arms Apartments. That same day, Employee went to Applicant's facility and received his first chiropractic treatment. These treatments continued periodically for the next five years. The unpaid chiropractic bills for related treatments now total $5,698.


Employee indicated he sought post‑injury chiropractic treatments when his back flared up. He stated the treatments were for his upper back though he previously injured his low back with a different employer. He testified the treatments made his back feel better. Dr. Lucas' 1985 and 1986 reports indicate treatments consisted mainly of spinal manipulation. As recent as October 8, 1985 Dr. Lucas felt Employee's condition was improving. (Lucas October 8, 1985 report) . In a March 1, 1986 physician's report, Dr. Lucas wrote: "Butch [Employee] continues to suffer with mid‑thoracic pain when he over‑works the area but as a whole he is doing well. I am continuing to treat on an as needed basis." Dr. Lucas last treated Employee on October 16, 1986. Employee now gets as needed care at the Alaska Native Medical Hospital in Anchorage.


The Applicant requests that we order Employer to pay all chiropractic bills related to Employee's injury. The record contains an initial physician's report for services performed by Dr. Lucas on May 26, 1981. (June 30, 1981 report). The record is then void of reports of any kind until August 5, 1985. The only record we have for services performed between these two dates is the record of bills submitted by Applicant. We reopened the record twice to get these reports. Responding to our second request, Applicant stated there are no reports for treatments provided between July 1981 and July 8, 1985. (August 29, 1988 letter from Linda DeBuck).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date. After the two years we may authorize treatment necessary for the process of recovery. "if the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super. Ct. Jan. 17, 1983); See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super. Ct. February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a). See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 81‑0201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super. Ct. June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska June 1, 1983). The employee or applicant has the burden of proving the need for the treatment by a preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWCB No. 86‑ 0009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 and n.5 (November 8, 1985).


Employer disputes neither the reasonableness nor the necessity for the medical treatment provided in this case. Nevertheless, Applicant must still carry its burden as we have noted Above.


Based on the June 30, 1981 physician's report and Employees testimony, we find the services for May 26, 1981 were reasonable and necessary. Accordingly, Employer shall pay $28 for these services.


However, we have insufficient evidence to determine the reasonableness of treatments provided after this initial service. We cannot order payment for treatments solely on the basis of bills submitted. Moreover, we also find we have insufficient evidence to order Employer to pay for treatments provided in 1985 and 1986, the years in which physician's reports were filed.


Accordingly, we conclude Applicant has failed to carry the burden of proof required to get payment for medical treatments provided under AS 23.30.095. Therefore Applicant's request that we order Employer to pay for services provided, other than the initial 1981 treatment, is denied and dismissed.

ORDER

Employer shall pay Applicant $28 for medical treatments provided to Employee. Otherwise, Applicant's request for payment of medical treatments is denied and dismissed.


Dated at Anchorage, Alaska, this 16th day of September, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

/s/ John H. Creed
John H. Creed, Member

MRT/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutor order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Emil Fondahn, employee, and Alpine Chiropractic Center, applicants v. J.J. Collura, d/b/a Palmer Arms Apartments, (Uninsured) employer/defendant case no. 100527; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of September 1988.
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