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We heard this claim for temporary total disability compensation, medical benefits, interest, and attorney's fees in Anchorage, Alaska on April 29, 1988. Attorney Michael J. Jensen represented the employee who testified at hearing. Attorney Phillip J. Eide represented the employer. The record closed at the end of the hearing.


The employee, a 50‑year‑old custodian, injured her right arm while washing a wall on August 15, 1984. She thought the injury involved only a muscle strain in her wrist and forearm so she finished her shift and worked the next day. On August 17, 1984 she went to the Elmendorf Air Force Base Hospital for treatment. Their October 9 1984 report indicates an initial diagnosis of right arm tendonitis. Treatment consisted of moist heat and restricting use of the arm for two or three days. The employee then returned to work on August 20, 1984. By early September 1984, however, she felt she could no longer continue to work. She has not worked since September 1984.


Orthopedic surgeon Michael J. Geitz, M.D., first treated the employee on September 14, 1984. Initially, he agreed with the diagnosis of tendonitis. However after a two‑month period of improvement ended with an unexplained recurrence of symptoms, Dr. Geitz considered testing for a collagen disease. He referred the employee to Lee H. Schlosstein, M.D. Based on Dr. Schlosstein's findings, Dr. Geitz concluded in mid‑May 1985 that the employee actually suffered from systemic lupus erythematosus and arthritis.


The employee was seen by a large number of physicians after May 1985. The underlying cause of her physical difficulties was the subject of debate. On August 18, 1987, though, Thomas P. Vasileff, M.D., performed surgery on her right arm. He attributed the need for surgery to the August 1984 injury. At hearing the primary dispute focused on whether the employee is disabled and whether any disability results from a compensable work‑related injury or a non‑compensable, non‑occupational collagen disease like systemic lupus erythematosus.

ISSUE

Is the employee's disabling physical condition after August 12, 1986 related to her on‑the‑job injury in August 1984 and therefore compensable?

SUMMARY OF EVIDENCE

The employee, her spouse, her supervisor Elbert L. Williams, and Dr. Schlosstein testified at hearing. The balance of the evidence was presented in documentary form or through the following deposition transcripts; Regina Walker, April 7, 1988;  Lee H. Schlosstein, M.D., February 24, 1987; Thomas P. Vasileff, M.D., April 18, 1988;  and Jeanie Roll, M.D., April 25 and 26, 1988.


In her deposition, the employee stated she never had a problem with her right arm until August 15, 1984. On that date, while scrubbing a wall, she felt something pop at the base of her right thumb. She continued to work but her hand began to swell at the base of her thumb and wrist. She reported the injury but finished her work shift. (Walker Dep. at 27) She worked a full shift the next day but needed to rest her hand often. She then sought treatment at a hospital emergency room (Id. at 32).


She stated that about the end of 1984 she began to have pain up her right arm. (Id. at 35). The pain went up the arm into her right shoulder and neck and then down her left arm to the left wrist and hand. She believed the pain first occurred in October 1984. (Id. at 36). The right arm pain worsened until she eventually had surgery. In addition to right and left arm pain she began to have a sensation like electrical shocks in both thighs. They began at the same time as the pain up her arm into the neck. She stated she told both Drs. Geitz and Schlosstein of those pains. (Id. at 40). She did not tell Dr. Vasileff about the leg pains. (Id. at 41). Trying to explain why she had not told Dr. Vasileff she became so distraught that she could not continue with the deposition. (Id. at 42).


She testified she went to Dr. Vasileff complaining of pain in her thumb and wrist going up the arm into her neck, then into the other shoulder and down to her left hand. (Id. at 10). In August 1987 Dr. Vasileff operated on her right wrist and in November 1987 he operated on her left wrist. The surgery relieved much of her pain in the wrist. All of the neck and shoulder pain was gone immediately after surgery. (Id. at 11). She stated that as of her deposition date (April 7, 1988) she was not fully recovered from surgery and had to wear wrist splints all the time. (Id. at 13) . The electrical shocks in her thighs and legs continued after the surgery and through the deposition date. (Id. at 18).


Michael J. Geitz, M.D., treated the employee from September 14, 1984 through August 8, 1986. His treatment is documented by medical reports he prepared. Initially he diagnosed overuse tendonitis of the right arm. (Report of September 14, 1984). He noted improvement in his next two reports with pain and swelling nearly gone. (Reports of October 5 and 26, 1984). He then noted symptoms recurrence without any specific trauma. He found no neurological deficit or evidence of nerve entrapment. He stated:  "If there is no cervical improvement we are going to have to do a collagen disease workup or possibly get a consultation." (Report of November 14, 1984). When severe symptoms continued, he posted a diagnosis of "atypical de Quervain's tenosynovitis" but scheduled a rheumatological work‑up. (Report of December 5, 1984). He later found the employee's symptoms "migratory" throughout her right arm. He noted he had referred the employee to Dr. Schlosstein. (Report of December 28, 1984).


The employee first reported left arm pain in February 1985. (Report of February 1, 1985). The employee also reported severe neck pain without specific trauma to Dr. Geitz in February 1985. He decided to refer her to a neurosurgeon. (Report of February 6, 1985). Neurologist Lois L. Kralick, M.D., reported the findings of his March 28, 1985 consulting examination in a letter to Dr. Geitz dated March 29, 1985. Based on his examination and a March 28, 1985 radiological report from James L. Faries, M.D., he found no evidence of significant cervical spine abnormalities or objective evidence of peripheral neuropathy. He did recommend EMG testing of the right arm. (Letter of March 29, 1985).


Neurologist Janice M. Kastella, M.D., examined the employee on referral from Dr. Schlosstein on June 25, 1985. Dr. Kastella noted arm pain of "obscure etiology". She also recommended EMG testing. (Report of June 25, 1985). J. Michael James, M.D., performed EMG testing on July 2, 1985. Dr Geitz's report in July 1985 indicated his adoption of Dr. Schlosstein's conclusion that the employee suffered from systemic lupus erythematosus. (Report of July 1, 1985).


Dr. Schlosstein testified in his deposition that he specializes in internal medicine and rheumatology. He first saw the employee on a consulting basis, at Dr. Geitz’s request, on January 17, 1985. Dr. Geitz is an orthopedic surgeon (Schlosstein Dep. at 2). Dr. Schlosstein ultimately saw the employee 25 or 30 times through the date of his last examination on December 3, 1986. (Id. at 3). He believed the employee suffers from chronic pain syndrome and a collagen vascular disease like systemic lupus erythematosus.

Systemic lupus erythematosus is an auto‑immune disease, cause unknown, which can cause many different problems including arthritis, pleurisy, skin rash and damage to organs such as the kidneys, heart and lungs. (Id. at 4).


Dr. Schlosstein concluded the employee did not suffer any permanent impairment to her right wrist as a result of the August 15, 1984 accident. He also believed her neck and back problems did not relate to the 1984 injury. He believed peripheral nerve damage, neck, and back problems all related to a "lupus‑like" disease. (Id. at 6). He testified he was inclined to believe that the employee's chronic pain syndrome was related to the undefined collagen vascular disorder. (Id. at 7). Dr. Schlosstein also believed that, despite the chronic pain syndrome and his recommendation for treatment at a pain clinic, the employee could work full‑time as a telephone receptionist or telephone operator. (Id. at 8).


Dr. Schlosstein believed treatment at a pain clinic would be appropriate. (Id. at 9). He agreed that the employee herself attributed her pain to the August 15, 1984 injury. (Id. at 11) Dr. Schlosstein stated the employee originally had tendonitis and probably still had some degree of tendonitis. However, he did not believe that type of injury would result in or explain all the problems the employee then had. He believed such an injury, representing either a temporary aggravation of specific degenerative tendonitis or temporary aggravation of the more complex collagen disorder condition he diagnosed would, in his opinion, be expected to last a few months. (Id. at 15‑16).


Dr. Schlosstein did not say at hearing that the employee suffered from systemic lupus erythematosus specifically, but he believed the results of clinical and laboratory tests suggested she suffered from an undefined collagen vascular disease. He stated that is a recognized diagnosis. He referred to results of Anti‑Nuclear Antibody (ANA) tests of the employee's blood. An August 1985 test's results were 1:160, a positive result at a fairly high level he found very significant. A second test in March 1986 yielded results of 1,40, a positive result indicating a lesser degree of abnormality than the 1985 results. other laboratory reports entered in evidence indicated varying levels from 1‑40 positive (Report of June 1987) through 1,20 positive (Report of July 1982 and two negative results. (Reports of December 1986 and April 1987). He stated different levels could be explained by varying levels of activity of the underlying disease. He stated a reference laboratory standard for abnormality is a positive ANA test result of 1:10 or higher.


Dr. Schlosstein stated ANA tests are very difficult to perform and their reliability depends on the laboratory used. He uses a reference laboratory for which he vouched. He could not identify or vouch for the lab used by the Elmendorf Air Force Base Hospital. However, when one of the military ANA test reports was read to him, Dr. Schlosstein believed the test might have been performed using a latex screening procedure. He stated such a test's results would not be reliable except where extremely high levels of antibodies were Present.


Dr. Schlosstein also referred to EMG tests performed in 1985 and 1986. Morris R. Horning, M.D., performed the 1986 EMG tests. He reported the presence of a demyelinating type of generalized peripheral neuropathy, somewhat more severe since testing in July 1985. (Report of January 29, 1986). The test results indicated no evidence of primary muscle disease but instead showed diffuse polyneuritis. Polyneuritis refers to a widespread distribution of nerves not functioning correctly, a more widespread distribution than would be expected to follow a localized nerve injury. The test results, clinical examinations, and Dr. Schlosstein's opinion that the employee's 1984 injury was "kind of a minor injury which....can't explain something that lasts for three years...," lead him to conclude the employee had chronic pain syndrome as a result of an undefined collagen vascular disorder. (Id. at 6 and 7). He stated at hearing no absolute conclusion about the employee's condition could be reached at present. He stated that while the employee's initial problems were work‑related he could not tie the present problems to the 1984 injury.


Dr. Schlosstein stated he agreed the ANA test yields a substantial number of false positives particularly in women using birth‑control pills. Dr. Schlosstein was asked to address a list of factors which indicate presence of systemic lupus erythematosus. He reiterated his belief that the employee does not have "classical" lupus erythematosus. Commenting on the list, taken from the Arthritis Foundation's Primer on the Rheumatic Diseases marked as Exhibit One to Dr. Roll's deposition, Dr. Schlosstein stated several factors were in evidence while most were not.


Dr. Schlosstein was also asked about several other diagnostic tests. He stated the ANA test was the most reliable of those available. He testified a lupus cell preparation test is more specific for systemic lupus erythematosus than an ANA test. Another test more specific for lupus, the anti‑double strand DNA test, has been available for 15 years rather than the two or three years Dr. Roll estimated in her testimony. Dr. Schlosstein noted both the lupus cell preparation and anti‑double strand DNA tests yielded negative results in the employee's case.


Dr. Schlosstein testified nerve sheath constriction, noted by Dr. Vasileff during surgery on the employee's wrists, was not necessarily inconsistent with a collagen disorder diagnosis. He believed it was possible that the employee's shooting, shock‑like leg pains and left facial Bell's palsy (facial nerve paralysis) could be related to a collage vascular disorder.


In her deposition Dr. Roll stated she is board‑certified in internal medicine. She first saw the employee, who complained only of right arm pain, on June 8, 1987. She also saw the employee on July 24 and August 3, 1987. Dr. Roll referred her to an orthopedic surgeon (Dr. Vasileff). (Roll Dep. at 5). The employee's primary complaint in June 1987 involved the base of the right thumb. Pain from that area radiated into her right elbow and shoulder as well as the base of her neck. The employee did not complain of left arm or wrist pain or leg pain. (Id. at 14). Dr. Roll believed the base of the right thumb was the primary source of the pain and the remainder represented secondary muscle spasm related to the thumb pain. (Id. at 6).


Dr. Roll stated she reviewed pertinent records in the employee's Elmendorf Air Force Base medical file. (Id. at 7). She had not seen Dr. Schlosstein's medical notes except for a letter he wrote to the insurer in 1986. Of all the other medical reports prepared by civilian physicians treating the employee, Dr. Roll stated she had seen only Dr. Morris Horning's report of EMG test results. (Id. at 11). Dr. Roll believed the employee's 1984 injury was a substantial factor in causing tendonitis and de Quervain's syndrome. She was aware of the collagen vascular disease diagnosis and rejected it. (Id. at 7).


Dr. Roll referred to the list of lupus factors published by the Arthritis Foundation. Of the 11 factors, four must be present in order to diagnose systemic lupus erythematosus. Dr. Roll stated the employee does not meet the diagnostic criteria. (Id. at 8). She ruled out a lupus‑like condition to a reasonable degree of medical certainty. (Id. at 9).


Dr. Roll also reviewed the results of the several ANA tests of the employee. A 1982 test result of 1:20 was weakly positive and not conclusive. Dr. Roll stated ANA tests of women often yield false positives. (Id. at 12,13). A December 1986 test was negative while one in June 1987 was positive at 1:40. (Id. at 32,33). Dr. Roll testified the Arthritis Foundation Primer's statement that

the ANA test was the best screening test for systemic lupus erythematosus was outdated. She believed the anti‑double strand DNA test had only been commonly available since 1985 or 1986 and was now the best test available. (Id. at 42, 43). Prior to becoming a common laboratory test the anti‑ double strand DNA test had been available as a research tool. (Id. at 63).


Dr. Vasileff testified he is an orthopedic surgeon to whom Dr. Roll referred the employee. He first saw the employee in August 1987. (Vasileff Dep. at 6). He assumed Dr. Roll was the employee's treating physician and that Dr. Roll had prescribed the thumb splint the employee wore. (Id. at 11). He was unaware of the employee's treatment by Drs. Schlosstein, Kralick, James, Kastella, Troupin, Geitz, Armstrong, Horning, Lipke, or Merchant and had not seen their reports. (Id. at 8). The employee complained of pain in both wrists and hands, numbness and decreased strength particularly in her right arm. (Id. at 9). Dr. Vasileff examined a copy of an EMG test report (dated August 6, 1987), which indicated ulnar nerve neuropathy in both wrists and a possible ulnar nerve problem in the right elbow area. (Id. at 11). While the employee complained of pain radiating up into her neck to Dr. Vasileff's nurse, no complaints of leg pain were made to either of them. (Id. at 13).


Dr. Vasileff's examination of the employee lead him to believe she suffered from ulnar nerve neuropathy in both wrists and de Quervain's syndrome (tendonitis in the first dorsal compartment of the wrist) in both wrists. (Id. at 14). The employee had some clinical test results indicating median nerve compression (carpal tunnel syndrome) but the EMG results were not "strongly positive" for that condition. (Id. at 17).


Dr. Vasileff testified ulnar or median nerve neuropathy was common in occupations requiring repetitive use of the hands and wrists for heavy physical labor. (Id. at 25). It is also seen, though, concurrently with rheumatoid arthritis and connective tissue disorders like lupus. (Id. at 18). Dr. Vasileff stated that what he saw on August 12 "could be consistent with... systemic lupus."  (Id. at 19) . He also stated pain in the arms, neck, legs and throughout the body could be consistent with a lupus‑like condition. (Id, at 24). Dr. Vasileff reconciled the positive test and EMG results of August 1987 with the less positive or negative results obtained earlier by saying that nerve compressions frequently have exacerbations and remissions. However, he stated it was possible the employee suffered an injury between August 1984 and August 1987 which caused the conditions he observed. (Id. at 20).


Dr. Vasileff concluded surgery was appropriate. He surgically opened the sheaths (canals) surrounding the employee's ulnar nerve (Guyon's canal), median nerve (Carpal canal), and the canal surrounding the area of tendonitis in the employee's right arm. He ultimately operated on both arms.


During surgery he observed median and ulnar nerve compression and irritation and fraying of the tendons. (Id. at 26). The observations confirmed his diagnosis. (Id. at 27). The employee's condition improved after surgery although she reported occasional aching hands and residual numbness. (Id. at 30). The employee also began complaining of right elbow pain on March 16, 1988 which Dr. Vasileff diagnosed as extensor tendon tendonitis (tennis elbow). Dr. Vasileff had no opinion whether the tennis elbow related to the work performed by the employee although if it was related to work in 1984 he felt she likely would have had symptoms before 1988. (Id. at 29). It was possible, though, that her neuropathy masked the tennis elbow condition prior to surgery. (Id. at 41).


Dr. Vasileff testified that individuals with either rheumatoid arthritis or compression neuropathy often suffer an exacerbation which causes the condition to become very had and which then never goes back to pre‑injury status. He believed the employee's history was consistent with that type of aggravation. (Id. at 44). He testified full recovery from the surgery he performed on the employee often takes a year to a year‑and‑a‑half. (Id. at 40).


Dr. Vasileff had not been given a job analysis of the telephone receptionist operator positions and expressed a lack of knowledge concerning the positions' physical demands. He surmised the employee could cope with a switchboard like that in his office. He did not believe the employee could type well or for long periods of time. (Id. at 49).


Dr. Nelson, a board‑certified psychiatrist, treated the employee beginning January 27, 1988. The last time he saw her before his deposition was April 15, 1988. (Nelson Dep. at 29). He diagnosed the employee as suffering from an adjustment disorder (the presence of symptoms exceeding those expected of a normal individual reacting to psychological stress) with the symptoms being both anxiety and depression. (Id. at 30). He believed the stress involved the nature of Dr. Schlosstein's testimony (which the employee apparently believed untruthful) in particular and the general uncertainty surrounding her compensation claim. (Id. at 38). Dr. Nelson did not believe the adjustment disorder represented a symptom of systemic lupus erythematosus. He also testified her mental condition did not impair her ability to work. (Id. at 40).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employee's inability to work due to her physical condition was discussed very little at hearing. The employer's controversion, and its presentation at hearing, primarily concerned the contention that the employee's physical condition after August 1986 was no longer attributable to her August 1984 on‑the‑job injury. The employer contended the employee suffers from a non‑compensable collagen vascular disease similar to systemic lupus erythematosus. Based on the scanty evidence available we find the employee cannot return to work pending release by her treating surgeon. We rely more heavily on Dr. Vasileff's opinion, since he operated on the employee and followed her progress afterward. Dr. Schlosstein's contrary opinion, which is itself somewhat contradictory due to his recommendation the employer attend a pain clinic, also contradicts the statement of Dr. Geitz (dated November 11, 1987) and John P. Martin, M.D. (dated October 23, 1987) that the employee was totally disabled.


Due to difficulties encountered by the medical profession in diagnosing collagen vascular diseases and the voluminous medical file, the employee's claim would have been a complicated one to resolve under the best of circumstances. However, it was made additionally perplexing by several complications. The employee ended up being seen by a great number of physicians from both the civilian and military communities (her spouse being a retired U.S. Army noncommissioned officer). As is so often the case where many physicians become involved, the full spectrum of reports entered in evidence at hearing was not available to each physician at the time of treatment. It also appears, unfortunately, that the civilian and military medical communities coexist but do not correspond. Consequently, it appears each group was largely ignorant of the efforts of the other and the assessment of the conclusions each reached is complicated by that factor. Finally, while perhaps caused by events for which we would feel sympathy, the employee withheld some information relating to her physical condition from the physicians she now seeks to rely upon. The combination of factors made her claim one of unusual difficulty.


The employer accepted the claim and paid compensation until August 12, 1986 and we have found her disability continued thereafter. Our inquiry, then, focuses on whether the employee's current disability continued to be work‑related.


AS 23.30.120(a) provides in pertinent part: "in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and continuing symptoms. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Id. "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved. "Veco Inc. v. Wolfer, 693 P.2d 665, 871 (Alaska 1985). Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We find Drs. Roll’s and Vasileff's testimony that the employee's current condition relates to the original August 1984 injury, which occurred while washing a wall for the employer, establishes the necessary preliminary link between the injury and her current condition. We also find, based on the testimony of Dr. Schlosstein as supported by the documentary evidence relating to treatment and testing by Drs. Geitz, James, and Horning, that the employer has rebutted the presumption of compensability with substantial evidence that the current physical disability is not related to the August 1984 injury. The presumption therefore drops out of our analysis and the employee must prove the relationship by a preponderance of the evidence.


The internists who testified, Drs. Roll and Schlosstein, agreed the employee does not have systemic lupus erythematosus. They disagreed whether she had another type of collagen vascular disease. Dr. Roll's conclusion the employee does not have such a disease is undercut by a number of things. The employee did not tell Dr. Roll of the pain, numbness, and shock‑like feelings she has experienced in her legs for years. We find, based on the testimony of Drs. Vasileff and Schlosstein, that such symptoms are consistent with the existence of a collagen vascular disease. The employee mentioned those complaints to Drs. Geitz and Schlosstein and, according to his January 1986 report, Dr, Horning also. We also find that the employee continued to complain of leg pain and weakness in February 1988 (Report of Patrick T. McCabe, M.D., dated February 17, 1988) to such a degree that a CT scan was performed on March 9, 1988 with negative results. (Henry P. Thode, M.D., Report of March 10, 1988). Apparently, Dr. Roll was not aware of these complaints either although they were treated at the Elmendorf Air Force Base Hospital.


Dr. Roll, moreover, saw the employee only three times and then only three years after the August 1984 work injury. She was also unaware of Dr. Geitz's treatment following the injury and Dr. James' EMG test results in 1985. Dr. Schlosstein saw the employee 20‑30 times, beginning four months after injury, and knew of Dr. Geitz's treatment and Dr. James's test report.


The orthopedic specialists involved, Drs. Geitz and Vasileff, also reached different conclusions. In 1985 Dr. Geitz adopted Dr. Schlosstein's diagnosis of a lupus‑like disease. In August 1987, when he first saw her, Dr. Vasileff concluded the employee suffered from peripheral nerve neuropathy and tendonitis. we find one major difference in their decision‑making process was their reliance on different EMG test reports and clinical tests. In 1985, based on the reports of Drs. Geitz and Horning, we find both were negative for peripheral nerve entrapment. In August 1987, based on Dr. Vasileff's testimony, we find both were positive. Based on his testimony we find Dr. Vasileff did not know of the employer's persistent leg complaints and also that he would defer to an internist's diagnosis concerning collagen disease generally.


We find, based on the evidence above, that an internist is best qualified to ascertain whether the employee's condition represents a collagen vascular disease. We give Dr. Schlosstein's opinion more weight than that of Dr. Roll's because he treated the employee over a long period, the treatment began shortly after the original injury, he had more complete medical information available to him, and the employee gave him a truer account of her symptoms. We find based on Dr. Schlosstein's testimony that the employee suffers from a collagen vascular disease.


Dr. Schlosstein testified the current disability is not related to the 1984 work injury because an injury would not have caused collagen vascular disease. We find, however, that Dr. Schlosstein did not state whether the work injury could have aggravated the disease‑caused condition and brought about disability. Employment which sufficiently aggravates, accelerates, or combines with a pre‑existing condition to cause disability entitles an employee to compensation. Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209 (Alaska 1966). Liability may be imposed on an employer only if the employment aggravated, accelerated, or combined with the pre‑existing condition and the aggravation, acceleration, or combination was a "substantial factor" contributing to the ultimate disability. United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


A "substantial factor" is found where it is "shown both that the [disability] would not have happened 'but for' the [employment) and that the [employment] was so important in bringing about the [disability) that reasonable men would regard it as a cause and attach responsibility to it". State v. Abbott, 498 P.2d 712, 717 (Alaska 1972). In Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528, 533 (Alaska 1987) the court stated:

Where, as here, a claimant has a degenerative injury, the claimant can be expected to experience some degree of disability regardless of any subsequent trauma. It can thus never be said that "but for" the subsequent trauma the claimant would not be disabled. The proof required, however, is not so difficult. Rather, the claimant need only prove that "but for" the subsequent trauma the claimant would not have suffered disability at this time, or in this way, or this degree.

(Footnote omitted).


The witness testified, and we find no contradictory evidence, that she had no trouble working due to arm pain before her August 1984 injury. Since that time all the available evidence indicates she has been unable to work due to inability to use her dominant arm due to pain. Dr. Schlosstein testified collagen vascular disease caused the employee's peripheral nerve constriction and that a work injury could temporarily aggravate the condition for several months. Dr. Vasileff agreed in his testimony that the nerve and tendon constriction he observed when operating on the employee's arm could have been caused by a collagen vascular disease. However, he stated that such constriction neuropathy (whatever the cause) may often be exacerbated, worsening the condition which then never goes back to the pre‑injury status. He testified the employee's history was consistent with such an aggravation.


We find that Dr. Vasileff, as an orthopedic surgeon, is more qualified than Dr. Schlosstein to testify regarding aggravations of nerve constriction conditions even if the underlying cause of the constriction was collagen vascular disease. Dr. Schlosstein's testimony concerning length of aggravation of tendonitis, clearly within Dr. Vasileff's expertise, was also inconsistent with that of Dr. Vasileff. We therefore give greater weight to Dr. Vasileff's opinion that the 1984 work injury aggravated the underlying constriction of nerves and tendons which never returned to their pre‑injury condition.


Based on Dr. Vasileff's testimony, we find the 1984 work injury aggravated the pre‑existing nerve and tendon constriction caused by collagen vascular disease. The evidence is that collagen vascular disease is degenerative in nature. Therefore, we must determine whether "but for" the August 1984 injury the employee would not have suffered disability "at this time, or in this way, or to this degree". Fairbanks, 757 P.2d at 533. We find, based on the employee's uncontradicted testimony supported by that of Dr. Vasileff, that the aggravation caused her to become unable to use her dominant arm for work for the first time in August 1984 and continues to date. We find, therefore, that the employee would not have suffered disability in August 1984 "but for" her work injury. The inability to use her arm has persisted for four years despite surgery. We find, therefore, that the employment aggravation of the employee's right arm nerve and tendon constriction was so important in bringing about disability that reasonable men would regard it as a cause and attach responsibility to it. We conclude the employer is liable for temporary total disability compensation from August 12, 1986 and continuing while the employee continues to be temporarily totally disabled by her right arm condition.


Since we have found the current condition results from the 1984 work injury aggravation of her collagen disease damaged right arm, the employee's request for medical benefits and reimbursement of the 1987 surgery on her right arm is granted. However, Dr. Vasileff also operated on the employee's left arm. Based on the evidence available in the record, we find the employee first complained of left arm pain in February 1985. Because her first left arm complaint occurred five months after she stopped working for the employer and because collagen vascular disease is degenerative and can affect the entire body, we find the surgery to relieve nerve and tendon constriction in the left arm was not attributable to any work‑related injury. We find that unlike the right arm condition the employee's left arm nerve and tendon constriction was not aggravated by any injury at work. We conclude that since the need for surgery was not brought about by a work‑related injury aggravating the collagen disease‑caused constriction, it is not compensable.


We find the employer controverted payment of compensation and medical benefits after August 12, 1986. The employee retained an attorney who successfully prosecuted her claim. Under AS 23.30.145(a) the employer shall pay the employee's attorney a statutory minimum fee based on the compensation awarded. We find a reasonable fee for obtaining the medical benefits resisted by the employer, awardable under AS 23.30.145(b), to be an amount equivalent to the 10% statutory minimum of AS 23.30.145(a). The employer shall therefore pay the employee's attorney an additional fee, equal to 10% of the medical benefits it pays the employee. The employer shall also pay interest, at the legal rate of 10.5% per year, on the compensation awarded. Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1988).

ORDER

1. The employer shall pay temporary total disability compensation from August 12, 1986 to the present and continuing for the period in which the employee remains temporarily totally disabled due to her right arm condition.


2. The employer shall pay for the employee's medical treatment including reimbursement of the costs of surgery performed on her right arm in August 1987.


3. The employee's request for reimbursement of the costs of surgery on her left arm performed in November 1987 is denied and dismissed.


4. The employer shall pay the employee's attorney statutory minimum attorney's fees based on the compensation awarded and a reasonable fee for obtaining medical benefits equal to 10% of the medical benefits awarded to the employee.


5. The employer shall pay interest, at the legal rate of 10.5% per year, on the compensation awarded.


Dated at Anchorage, Alaska, this 16th day of September 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Paul F. Lisankie
Paul F. Lisankie, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

/s/ John H. Creed
John H. Creed, Member

PFL/mll

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order

staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Regina Walker, employee/applicant; v. Anchorage School District (self‑insured), employer; and Case No. 419533; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of September, 1988.

Clerk

SNO

� A number of witnesses referred to the burden a diagnosis of collagen vascular disease places on affected laymen due not only to the nature of the disease but also due to fear based on ignorance and lack of counseling. Dr. Nelson's reports also make clear that the employee has encountered psychological difficulties in trying to cope with her physical condition and its treatment.





