ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

MARIBELLE PETERSON,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 412723



)
AWCB Decision No. 88-0245


v.
)



)
Filed with AWCB Juneau

ALASKA MARINE HIGHWAYS,
)
September 20, 1988

(Self-Insured),

)



)


Employer,
)


Defendant.
)



)


Employee's claim for a compensation rate adjustment, permanent total disability compensation, penalty, and attorney fees and costs was heard in Juneau, Alaska on 28 July 1988. Employee is represented by attorney James K. Woods. Defendant is represented by attorney James R. Webb. The record closed at the conclusion of the hearing.


Employee was paid temporary total disability (TTD) compensation at the rate of $142.25 per week from 21 June 1984 until her claim was controverted on 9 January 1987. At hearing the parties agreed, by stipulation, that Employee's compensation should be based upon her gross weekly earnings of $273.64.


Employee is a 65‑year‑old woman with an eighth grade education and extensive cooking and food service industry experience. Employee moved to Bremerton, Washington in April 1981 and went to work for Employer as a cook in July of that year. She worked out of Ketchikan on the Alaska state ferries cooking (as second cook), preparing salads, bussing tables, and cleaning staterooms. She purchased a home in Bremerton before going to work for Employer.


Employee was injured at work in June 1983 while carrying a tray of dishes. Employee experienced a sudden onset of urinary incontinence and a feeling that an internal organ had "dropped." Employee was seen by William Y. Duncan, M.D.
 The tissue supporting Employee's bladder had prolapsed and a cystourethocele was diagnosed. (Duncan letter 12 October 1983.) In August 1983 Dr. Duncan performed an operation in which the proximal portion of the urethra and neck of the bladder were suspended.


In November 1983 Employee reported no incontinence, but symptoms of urinary frequency and urgency returned by March 1984. Employee returned to work for Employer. On 14 June 1984 Employee was re‑injured at work as she was lifting a mattress to an upper bunk.


In October 1984 Employee returned to Richard Soderstrom, M.D.,
 who practices in Seattle. Dr. Soderstrom is board certified in obstetrics and gynecology. on 16 November 1984 Dr. Soderstrom performed a hysterectomy, a bilateral salpingo‑oophorectomy and a relatively new operation called a "Marlex sling procedure" in which the entire bladder is suspended in a woven elastic material. (Soderstrom dep. pp. 14‑15.) Employee testified she began to experience incontinence immediately after the 1984 surgery. (Employee dep. p. 26.) At hearing Employee testified she is still experiencing incontinence which causes her to go to the bathroom about three times per hour. Employee testified she never experienced bladder problems before her 1983 injury. (Employee dep. p. 20.)


Dr. Soderstrom testified that Employee's incontinence is caused by a condition called "neurogenic bladder" which means that the nervous system in the bladder does not function properly. The cause of the condition is not known. Dr. Soderstrom testified he was "unaware of any evidence that neurogenic bladder" could be caused by Employee's injuries or by the surgeries. (Soderstrom dep. pp. 17‑18.) He testified that for the rest of her life, Employee will have to put herself in situations where she has ready access to bathrooms. Dr. Soderstrom also testified that Employee's neurogenic bladder condition would have eventually become symptomatic even it her bladder had not fallen. (Id. at 28.) Because the Marlex suspension decreased the space available for Employee's bladder to expand, that surgery made the neurologic bladder symptomatic, but it did not cause the neurogenic bladder. (Id. at 26.)


Dr. Jones (who was in practice with Dr. Duncan), testified that he disagrees with Dr. Soderstrom. Dr. Jones believes that the nerves in Employee's spine which control the bladder may have been damaged at the time of her original injury, or nerve damage could have occurred when the Marlex sling procedure was performed. He stated: "I think one of the recognized complications of anterior bladder repairs is occasional urge and urge incontinence." (Jones dep. pp. 20‑21.) He further testified: "All I'm saying is that it is a possibility and I feel there is reason to believe she has nerve damage at the present time and I don't feel that happened without cause." (Id. at 22.)


Employee has not worked since 1984. It is not disputed that Employee is unable to return to work for Employer with the work limitations imposed upon her. Dr. Soderstrom has placed a 20 pound lifting restriction on Employee and testified that she needs to use a bathroom about three times per hour. Employee has been provided vocational rehabilitation (VR) services. Susan Bertino, Ph.D., CRC, was retained by Employee. Dr. Bertino concluded:

Due to lifting restrictions and continued incontinence, client is precluded from all past known skills and occupations. Further, due to her age, (over 64 years), limited eighth grade education, and need to be in close proximity to a restroom, Mrs. Peterson can not perform continuous gainful employment.

(Bertino Report 15 June 1987.)


Dr. Bertino administered some tests to Employee and reviewed and evaluated tests which had been administered by others. Dr. Bertino reported that one test indicated that Employee is "definitely not a malingerer." (Id. at 6, emphasis original.) Dr. Bertino also reported on Employees job search efforts in the areas of cooking, hostessing, cashiering, and telemarketing. These fields of work had been suggested by other VR services providers. Dr. Bertino concluded that for various reasons, the jobs suggested were inappropriate or unavailable. Employee's age is felt to be an especially strong handicap although job discrimination on the basis of age is not legal. Another factor causing difficulty is the distance between Employee's residence in Bremerton, and Seattle where work is available. It is a one‑half hour drive to the ferry, an hour's ferry ride to Seattle and then another drive to the job site. "This would take her two hours to get to work and two hours to return home. For a lady nearly sixty‑five years of age, this would seem inappropriate. . ." (Id. at 7.) Cooking was not felt to be appropriate because of the lifting restrictions. Employee have the skills to work at most cashier jobs because of the complex computers now in use, and Employee has very poor hand and finger dexterity, presumably related to arthritis. Hostess jobs are usually held by young, attractive females. Employee's need to frequently use the restroom is a problem whenever constant customer contact may be required such as in cashiering and hostessing. The telemarketing jobs were very low paying, not desirable work, required commuting to Seattle, and unavailable when Employee inquired.


At hearing, Kent Shafer, M.Ed., C.R.C., testified about the VR services he provided to Employee. He administered tests and concluded Employee's educational achievement was approximately equivalent to that of a high school graduate. He explored work areas in the food service industry, light delivery, and telemarketing. He concluded cooking was not appropriate because of Employee's lifting restrictions. The availability on other work in the food service industry was felt to be unlikely because of Employee's need to use a restroom every 20 minutes. Mr. Shafer testified there was a very limited labor market for Employee given her age, lifting restrictions and her background. Later he testified Employee was extremely limited in what she can do because of her need to frequently use the restroom, but he believed telemarketing was suitable work for her.


In mid‑December Mr. Shafer contacted five potential employers with vacancies in telemarketing. He did not inform the potential employers about Employee’s age, but inquired about frequent rest breaks. He notified Employee of the vacancies by registered letter only. All of the jobs were in Seattle, and some would allow an employee to take breaks every one‑half hour. He testified they were eight hours per day, year‑round jobs. He stated that about six months later a co‑worker contacted those employers and vacancies still existed. Mr. Shafer testified he did not know if Employee contacted the employers and that the jobs were "bottom of the barrel jobs.'


Employee testified she immediately contacted each of the potential employers suggested by Mr. Shafer. Some of the jobs were already taken. Most of the jobs were part‑time, and one employer told her the job was for only three hours per day and it would not be worth her while to come to Seattle. One employer told her she was not handicapped enough. Employee also testified she looked for other telemarketing jobs in Bremerton without success, but was not much interested in that type of work. She did not exert much effort looking for jobs in Seattle because of the long commute.


Mr. Shafer was asked about Employee's need to use the restroom every 20 minutes. He was not sure why the prospective employers had been asked about breaks every 30 minutes. He testified that if Employee were to commute from her home in Bremerton to Seattle, Employee would have to stop once before she reached the ferry and that restrooms were available on the ferry. He testified that he had looked for jobs in Seattle on the downtown corridor bus routes so Employee would have only a short bus ride from the ferry.


Employee asserts that due to the combination of circumstances affecting her ability to work she is rendered permanently totally disabled.


Defendants assert that neither Employee's injuries nor her two bladder surgeries caused her incontinence. They also assert Employee is able to work.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Incontinence

Employee asserts her incontinence was caused by her injuries at work or the surgeries. In establishing her claim she is entitled to rely on the presumption of compensability.


AS 23.30.120(a) provides in pertinent part; "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Id. "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved," Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.'" Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one hap. the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We find Employee has established the preliminary link between her incontinence condition and her employment. we rely on Employee's testimony that she had never experienced bladder problems before her first injury, and testimony that her incontinence has continued since her second surgery. We have no reason to doubt Employee's testimony. The two surgeries were necessitated by the injuries Employee sustained at work. We also rely on the testimony of Dr. Jones that the nerve damage affecting Employee's bladder is likely related to her injuries or the surgery necessitated by those injuries.


We find that Defendant has submitted sufficient evidence to rebut the presumption of compensability. We rely on Dr. Soderstrom's testimony that Employee's neurogenic bladder condition is a common condition which would have occurred even if she had not been injured. Because the presumption has been rebutted, it drops out, and Employee must prove her claim by a preponderance of the evidence.


We find that Employee's incontinence was caused by her work related injuries or the surgeries necessitated by those injuries. in reaching this finding, we relied most heavily on Dr. Jones' testimony that Employee has sustained nerve damage, and that such damage must be caused by something. We were also persuaded by Employee's testimony that she was not incontinent before her injury. We placed less reliance on the testimony of Dr. Soderstrom that Employee's condition would have eventually occurred even if she had not been injured. In. the absence of a more substantial evidentiary foundation, we find that conclusion somewhat speculative. Although Dr. Soderstrom is undoubtedly a highly qualified physician, he is a gynecologist who performed a new procedure. Because the procedures is so new, the long term outcome is unknown. Undoubtedly, Dr. Soderstrom wishes the effectiveness of the procedure to be demonstrated.

Permanent Total Disability Compensation

AS 23.30.180 provides:

In the case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability. Loss of both hands, or both arms, or both feet, or both legs, or both eyes, or of any two of them, in the absence of conclusive proof to the contrary, constitutes permanent total disability. In all other cases permanent total disability is determined in accordance with the facts.


The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. Vetter v. Alaska Workmen's Comp Bd., 524 P.2d 264 (Alaska 1974).


Defendants dispute Employee's claim that she is permanently totally disabled, asserting there is suitable gainful employment available to her.


Dr. Bertino concluded that due to Employee's lifting restrictions, she is unable to utilize any of her transferrable skills in the labor market. She also concluded that due to Employee's age, limited education, and need to always be near a restroom, Employee is rendered unable to perform gainful employment.


In a letter dated 14 December 1987, Dr. Jones stated that Employee was "currently unemployable due to her urinary frequency and incontinence. . . ."
 Employee's condition has remained unchanged since that time. Dr. Soderstrom. testified Employee would have to have ready access to a restroom for the rest of her life.


Employee testified about her unsuccessful efforts to find work. She stated she had contacted each of the employers recommended by Mr. Shafer and had contacted other potential employers on her own. We find no evidence contradicting Employee's assertion that she wants to work and has diligently sought employment. Employee's assertion is supported by the results of Dr. Bertino's tests which indicate Employee is not a malingerer.


Mr. Shafer testified there is work available to Employee as a telephone solicitor Employee's uncontradicted testimony about her contacts with the proposed employers contradicts that conclusion. Furthermore, we believe it is noteworthy that the telephone solicitor jobs are in Seattle. Commuting to Seattle clearly poses a significant problem to Employee because of her need to be near a restroom at all times. We believe Mr. Shafer failed to give adequate consideration to this detail.


We find that Employee's incontinence, age, limited work experience, limited education, and lifting restrictions combine to pose a very significant barrier to Employee's re‑entry into the labor market. We find that Employee has attempted to find suitable employment on her own and has cooperated with the rehabilitation efforts of the VR services providers retained by Defendants. We find that under the circumstances of this case, suitable employment is unavailable to Employee, and that she has suffered a total loss of earning capacity. We rely on the evidence set out above. Because Employee is now over 65‑years‑old and her incontinence is expected to be a permanent condition, we find Employee is permanently totally disabled.


AS 23.30.155 provides in pertinent part:

(d) If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death. if the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due.

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 20 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.

(Emphasis added.)


On 14 January 1987, Defendants controverted the payment of disability compensation. Therefore, no penalty is due. AS 23.30.155(e).

Attorney's Fees and Costs
AS 23.30.145 provides in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation, When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim hap, not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. in determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


Employee's attorney seeks a fee of $7,693.75 for 29.75 hours of work at $125 per hour and 26.5 hours at $150 per hour. Mr. Woods raised his fees to $150 per hour on 1 January 1988.


Defendants controverted Employee's claim on 14 January 1987. We find Defendant is responsible for the payment of Employee's attorney's fees under AS 23.30.145(a). We calculate the statutory minimum fee to be about $2,100. We may award a fee in excess of the statutory minimum fee. In determining the amount of the fee, we are to consider the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services.


Mr. Woods has represented Employee since June 1985. The nature of the services were rather routine, being comprised primarily of telephone and in‑person conferences with Employee and others, and review and preparation of correspondence and pleadings. Mr. Woods attended a preheating conference and a hearing, the latter requiring travel from Seattle. Very little legal research was required. The legal issues were neither novel nor difficult. Mr. Woods was generally successful in obtaining the benefits sought. In view of the need to award fees to claimant's attorneys which are adequate to insure the availability of competent counsel, we find that Mr. Woods is entitled to a fee in excess of the statutory minimum fee. We find that under the circumstances of this case, a fee of $125 per hour is adequate compensation. Defendant has raised no objection to any itemization of time expended by Mr. Wood. We find Defendant is responsible for the payment of Employee's attorney's fees of $7,031.25, for 56.25 hours of work at $125 per hour.


Employee itemizes costs of $1,241.55 for depositions, medical records and VR services. Defendant raises no objection to any itemization of cost. We may award the costs itemized under 8 AAC 45.180(f) and we find the costs reasonable. We find Defendant is responsible for the payment of Employee's costs of $1,241.55.

ORDER

1. Defendant shall pay permanent total disability compensation from 10 January 1987, the day following the last day disability compensation was paid.


2. Defendant shall pay disability compensation at the rate of $176.13. Defendant is entitled to credit for payments already made at that rate.


3. Defendant shall pay Employee's attorney's fee of $7,031.25.

4. Defendant shall pay Employee's costs of $1,241.55.


DATED at Juneau, Alaska this 20th day of September, 1988.

ALASKA WORKERS’ COMPENSATION BOARD

/s/ L.N. Lair
Lawson N. Lair, Designated Chairman

/s/ DwRichards

David W. Richards, Member

LNL:wjp

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Maribelle Peterson, Employee/Applicant; v. Alaska Marine Highways, (Self‑Insured), Employer/Defendant; Case No. 412723; dated and filed in the office of the Alaska Workers' Compensation Board at Juneau, Alaska, this 20th day of September, 1988.

Susan Hall, Clerk

SNO

� On 4 August 1988 Defendants paid disability compensation at the correct rate of $176.13 based upon the stipulated earnings figure. At hearing the parties had agreed that the compensation rate was $175.67. Because Defendant has paid at the correct rate, we will enter an order to that effect without further discussion.





� Dr. Duncan and Winston Jones, M.D., are both urologists who practiced together under the corporate name Southeast Urology clinic. Although the clinic's principal office was in mount Vernon, Washington, monthly urology clinics were held in Ketchikan. Both doctors saw Employee. Dr. Jones testified at deposition as Dr. Duncan had moved to another state.





� Employee had been examined by Dr. Soderstrom in July 1983 after Employee's first injury. Dr. Soderstrom recommended surgery at that time, but Employee elected to return to Alaska for surgery.





� On cross examination, Dr. Jones testified that Employee's incontinence was a "limiting factor" affecting her employability. (Jones dep. p. 19.)








