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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 1149







   Juneau, Alaska 99802

EDWARD WILSON,




)




Employee,


)




  Applicant,

)








)



v.




)
DECISION AND ORDER



 




)









)    AWCB CASE No. 101785

SPENARD BUILDERS SUPPLY,


)





Employer,


)  AWCB Decision No. 88-0281








)  



and




) Filed in Anchorage, Alaska   








)     on October 27, 1988

HOME INSURANCE COMPANY,


) 




Insurer,


)




  Defendants.

)

___________________________________)


This request for board approval of an agreed settlement was heard at Anchorage, Alaska on October 13, 1988.  Employee was present and represented by Lura Wallace of attorney Richard Wagg's office. Defendants were represented by attorney Timothy McKeever.  The record closed at the end of the hearing. 


ISSUE

Is it in Employee's best interest to approve the agreed set-tlement which provides for the release of benefits  including future medical expenses?


SUMMARY OF THE EVIDENCE

It is undisputed that Employee injured his shoulder in the course and scope of his employment on March 29, 1977.  He was 28 years old at that time.  It is also undisputed that he aggravated the shoulder injury during the course and scope of his employment on August 16, 1979 and August 16, 1980.  His symptoms and diag-noses include pain and tenderness of the left shoulder and AC joint, adhesive capsulitis, chronic and recurrent anterior dis-location, and synovitis.  A modified Bristow shoulder repair surgery was performed by Harry Reese, M.D., on December 23, 1981.


Defendants paid temporary total disability (TTD) benefits at the rate of $392.42 per week based on an average weekly wage of $588.64 during the periods Employee was unable to work.  After the surgery, Employee was released to return to work on May 28, 1982.  However, he continued to experience pain and symptoms.   He was paid temporary total disability benefits again for the period of December 12, 1982, through April 30, 1983.


On January 13, 1983, Robert Gieringer, M.D., examined Employee at Defendants' request.  Dr. Gieringer reported that Employee's condition would improve with an anterolateral acrominonectomy  resection of the lateral end of the clavicle.  Dr. Gieringer did not believe a realignment of the  Bristow procedure was indicated as the screw was not loose.  (Gieringer's January 18, 1983, let-ter).


At Defendants' request Employee medical records were reviewed by Leland Rogge, M.D.  He disagreed with Dr. Gieringer's sugges-tion that a resection be performed.  Dr. Rogge favored continued conservative care.  (Rogge March 2, 1983 letter). 

    Dr. Reese's chart notes of August 30, 1983, state:



 Mr. Wilson has been at work for roughly two months now. . . .  He's developing some increased strength in the shoulder but still notes a profound weakness. He has also noted that when he stresses his shoulder particularly excessively there was a sensation that the shoulder was dislocating although this has not occurred. Certainly the shoulder is not perfect, but it seems that he is "medical-ly stationary" . . . .



 I've consulted the Guides to the Evaluation of Per-manent  Impairment as published by the AMA, particularly the shoudler [sic] section. . . .   This gives him a sum total of 20%  Permanent Partial Impairment to the left upper extremity.


Based on this rating, Defendants paid Employee permanent partial disability (PPD) benefits of $8,736.00.


Employee returned to Dr. Reese in May 1985.  Dr. Reese chart notes state:


Mr. Wilson has been having some achiness in the left shoulder. . . . X-rays reveal that the screw is in sub-optimal position clinically[.  S]ince the shoulder has not dislocated, I suspect that there is enough scarring to prevent future dislocations.  If he had a great deal of difficulties, then it might be necessary to reposition the screw but this would be a last resort.

(Reese May 16, 1985 chart notes).


Employee testified at the hearing that he has not consulated a physician about his shoulder since this visit in May 1985 with Dr. Reese.  He is now self-employed selling commercial lighting pro-ducts, and his shoulder does not interfere with his ability to perform the duties of his self-employment.  He still does exer-cises for the shoulder on a regular basis.


Employee  testified he contacted Defendants seeking an in-crease in his weekly compensation rate based on the inclusion of union fringe benefits in his average weekly wage computation.  Apparently, Defendants  refused to increase his average weekly wage, and contend they have overpaid Employee about $900.00 in compensation benefits.  From this dispute the parties reached the  proposed settlement which provides for the payment of $1,911.00 to Employee in return for the waiver of all future benefits including medical expenses.


At the conclusion of the hearing we orally advised the parties that we did not find approval of the agreed settlement to be in Employee's  best interest, especially because it waived the right to seek further medical care at Defendants' expense.  We indicated that if additional information was provided about Employee's current medical status and future medical needs, we would recon-sider the decision though even with the additional information we would  not necessarily find the agreed settlement in Employee's best interest.  Defendants requested a written decision.



FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.012 provides:



 At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memor-andum of the agreement in a form prescribed by the board shall be filed with the board.   Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order of award of the board and discharges the liability of the employe for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms  conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determined whether or not to approve the agree-ment.  The board may approve lump-sum settlements when it appears to be in the best interest of the employee or beneficiary or beneficiaries. 

(Emphasis added).


Firs we question if we have the jurisdiction under AS 23.30.-012 to approve the release of medical benefits when a claim comes under this chapter.  We have no "applicable schedule"
 for the payment of medical benefits.  Under the above statute we have authority to approve the release of compensation, but that term has a distinct and separate definition from medical benefits.  AS 23.30.265(8) and (20).


We have adopted 8 AAC 45.160(a), (d), and (e) which provide:


  (a) The board will review settlement agreements which provide for the payment of compensation due or to become due and which undertake to release the employer from any or all future liability.  Settlement agreements will be approved by the board only where a dispute exists concern-ing the rights of the parties or where clear and convin-cing evidence demonstrates that approval would be for the best interests of the employee or his beneficiaries.   


. . . .


  (d) The board will inquire into the adequacy of all agreed settlements and will, in its discretion, set the matter for hearing to determine whether an  agreement should be approved or disapproved.  Agreed settlements between the employer and the employee or other persons claiming benefits under the Act are not final until approved by the board. 



  (e) Agreed settlements in which the employee waives medical benefits or benefits during rehabilitation train-ing are presumed unreasonable and will not be approved absent a showing that the waiver is in the employee's best interests. In addition, lump‑sum settlements of board-ordered permanent total disability claims are presumed unreasonable and will not be approved  absent a showing that the lump sum settlement is in the employee's best interests. 

(Emphasis added).

Regarding settlements, Professor Larson recommends:


Apart from variations in the language of the statutes applied in these cases, which undoubtedly account in part for the disparity in results, the underlying issue is once more the choice between view​ing a compensation claim as a sort of private tort right and recognizing the social-protection character of the compensation system.  If one thinks of a compen​sation  claims as a private, personal, adversary money claim against the particular employer and his insurance carrier, one will go to conclude, as the Kansas court did, that "workmen are not in any respect under guar​dianship or other disability; they and their emplo​yers are free agents; they may release their employ-ers from liabil​ity for injuries on any agreed terms set forth."  What this overlooks is that the entire com​pensa​tion system has been set up and paid for, not by the parties, but by the public.  The public has ul​timately borne the cost of compensation protection in the price of the pro​duct, and it has done so for the specific purpose  of avoiding having the disabled vic​tims of industry thrown on private charity or public relief.  To this end, the public has enacted into law a scale of benefits that will forestall such destitution.  It follows, then, that the employer and employee had no private right to thwart this objective by agreeing between them on a disposition of the claim that may, by giving the worker less than this amou-nt, make him a potential public burden.  The public inter​est is also thwarted when the employer and employee agree to a settlement which unnecessarily increases the cost of the product by giving the worker more than is due.


. . . .  


As against this, it is often argued that to permit com​promises will enable claimants to get at least  someth​ing in the many controversial cases where there is serious doubt whether fundamental conditions of liability can be established.  But again it must be stressed that the objective of the legislation is not to see how much money can be transferred to workmen as a class; it is to ensure that those with truly compen​sable claims get full compen​sation.  If there is doubt about the compensability of the claim, the solution is not to send the claimant away half-compensated; but to let the Compensation Board decide the issue.  This is the Board's job.

3 A. Larson, Workmen's Compensation Law Sec​tion 82.41 - 82.42, pp. 15-564 to 15-567 (1983) (emphasis added). 


Concerning what should be included in a release Professor Larson states:


This strictness is well  justified, since it is dif​ficult to imagine why it should ever be in the best interests of a claimant to bargain away his right to future medical treatment for a lump sum.  After all, how can unknown future medical costs be subjected to commutation on an actuarial basis?  It is significant that the Council of State Government's draft compensa​tion law does not permit even its strictly controlled application  of lump-summing to be applied to medical benefits.

Id. at Section 82.59, pp. 15-571 to 15-572.


While settlements are favored in the tort system, that is not the case in the workers' compensation system.  However,  even though settlements are not favored and should be strictly con​trolled, we do approve a large number of settlements.  For ex-ample, in 1987 we received over 1,000 agreed set​tle​ments.  In that  year we approved 1,006 agreed set​tle​ments.  On  an initial review of the over 1,000 settlements, only 174 were denied.
  Thus the vast majority of these agreed settle​ments are approved.  (Exhibit A attached).  One of the problems in the workers' compensation system is the concerted efforts by the parties to settle cases.  Profes​sor Larson states:


[P]ractically everyone associated with the system has an incentive--at least a highly visible short-term incen​tive--to resort to lump-summing.  The employer and the carrier are glad to get the case off their books once and for all. The claimant is dazzled by the vision of perhaps the largest sum of money he has ever seen in one piece.  The claimant's lawyer finds it much more convenient to get his full fee promptly out of a lump sum than protractedly out of small weekly payments.  The claimant's doctor and his other creditors and his wife and family all typically line up on the side of encouraging a lump-sum settlement.  Who then is to hold the line against turning the entire income protec​tion system into a mere mechanism for handing over case damages as retribution for industrial injury?  It should be the administrator, but even he all too often is relieved to get the case completely removed from his docket.  With all these pressures pushing in the  direc​-tion of lump-summing, it is perhaps surprising that the practice has not become even more prevalent than it al​-ready has.


The only solution lies in conscientious administration, with unrelenting insistence that lump-summing be re​stric-ted to those exceptional cases in which it can be demonst​rated that the purpose of the Act will be best served by a lump-sum award. . . .  

Id. at Section 82.71, pp. 15-595 to 15-596.


Given this framew​or​k and 8 AAC 45.160(a) and (e), we con​clude that we must have clear and convinc​ing evidence at the time we consider a proposed agreed settle​ment to overcome the presumption that the waiver of all bene​fits, especially future medical care,  is in the employee's best interest.  Under 8 AAC 45.160(d) we must also judge the adequacy of the agreed settlement to  determine if it is in the employee's best interest.  Judging the adequacy and the employee's best interests when an agreed settlement provides for the release of future medical benefits is difficult, particu-larly in this case when we have no evidence from which we can determine what the future medical care might entail or cost.  


We find that the mere fact that Employee has not seen a physi-cian for over three years does not provide sufficient evidence to overcome the presumption that a waiver of medical benefits is not in Employee's best interest.  Both Dr. Gieringer and Dr. Reese indicated that surgery might be necessary in the future.   While Dr. Rogge recommended continued conservative care in 1983, he did not rule out the possibility of surgery at some time in the fu-ture.  Although it is unusual, we are aware of cases in which it was several years before the injury degenerated to the point where it caused further disability or required surgery.  Most often these cases have been resolved without going through the appeal process, but some have even reached the Alaska Supreme Court. W.R. Grasle Company v. Alaska Workmen's Compensation Board, 517 P.2d 999 (Alaska 1974), (employee injured in 1965; disability  did not begin, and surgery not required, until 1972); Hoth v. Valley Const., 671 P.2d 871 (Alaska 1983), (injury in 1971; Peck  v. Alaska Aeronautical, Inc.,      P.2d      , No. 3312 (Alaska, May 6, 1988) (injury in 1964; disability did not begin until 1982).  


If we have the authority to approve the release of future medical benefits, we find we lack clear and convincing evidence that approval would be in Employee's best interest.  We conclude  we  must decline to approve the release of future medical bene-fits.  


We also find it is not in Employe's best interest to waive                                                                                                                                                                                                                                                                                 future time loss benefits.
 In the event Employee did become dis-abled in the future or require further surgery, we have no evi-dence indicating the period of disability that could be antici-pated.  It is impossible for us to judge whether the amount of the settlement is adequate.   Without evidence to support a finding that the amount is adequate, we cannot determine if the settlement of future time loss benefits is in Employee's best interest.


ORDER

The proposed agreed settlement is not approved.

  DATED at Anchorage, Alaska this   27th  day of   October   , 

1988.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Rebecca Ostrom, Designated Chairman



___________________________________



John Creed, Member



___________________________________



T.J. Thrasher, Member

RJO:rjo

If compensation is payable under the terms of this  decision, it  is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an  interlocu-tory injunction staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Super-ior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in  the  office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Edward Wilson, employee/applicant, v. Spenard Builders Supply, employer, and Home Insurance Company, insurer/defendants; Case No. 101785; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  27th  day of   October , 1988.

                                   Cynthia Lloyd                  
                                Clerk






 July 30, 1987  






Workload Report


FISCAL YEAR '87

      Activity

     Number
% Increase/Decrease
 1.  Claims:


Time Loss
 9,251
- 13.4%


No Time Loss & Other
16,550
- 10.3%


Fatality
    40
-  9.0%


TOTAL
25,841
- 11.5%

 2.  Controversions
 5,663
-  5.0%

 3.  Decision & Orders
   316
- 10.0%

 4.  Board Actions (includes
    46
- 10.0%


16 oral D&O's)

 5.  Compromise & Releases:



Approved
 1,006
+ 44.0%


Denied
   174
+ 12.0%

 6.  Hearings:


Scheduled
 1,370
+ 20.0%


Heard
   425
+ 25.0%


Partially Resolved/Settled 
   383
+ 41.0%


Continued
   565
+  5.0%

 7.  Applications Processed
 1,794
+ 15.0%

 8.  Statements Processed
 1,275
+ 23.0%

 9.  Petitions Processed
   266
+158.0%

10.  Compensation Reports Received
25,223
+  4.0%

11.  Pre-hearings Held
 2,890
+ 18.0%


EXHIBIT A

�








     �  Our records do not reflect the date of this payment.   Given the amount of the payment, we assume it was made before the Supreme Court filed its opinion in Providence Washington Ins.  Co. v. Grant, 693 P.2d 872 (Alaska 1985).


     � There are schedules for the payment of temporary total benefits, AS 23.30.175 and AS 23.30.185, temporary partial dis-ability benefits, AS 23.30.175 and AS 23.30.200, permanent partial disability benefits, AS 23.30.190, and permanent total disability benefits, AS 23.30.175 and AS 23.30.180, as well as for death benefits, AS 23.30.215.  In the case of a third-party recovery by the employer, AS 23.30.015(e)(D) specifically provides that we can estimate the cost of future medical expenses and the employer may retain that sum in a trust fund.  In that case we would clearly have authority to approve an amount agreed upon by the parties for the employer to retain.


     �  Of the 174 denied settlements, some of them may have ultimately been approved after we received additional information or after modif�ication.  Therefore,  they would actually be a part of the 1,006 that were approved as we do not keep track of the approvals on the basis of whether the approval followed the first review or a subsequent review of the proposed agreements.   


     � We recognize that there may be a statute of limitations problem for further time loss benefits.  We have long held that AS 23.30.105 provides two years after the date of last payment of compensation to file for additional compensation.  This time limit does not apply to future medical care since AS 23.30.095 specifi-cally provides that we can authorize care after two years from the date of injury for the process of recovery.  However, the statute of limitations was not at issue in this settlement. 





