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ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149                                                                                                                                 Juneau, Alaska 99802

                             FILED With Alaska Workers’

                           Compensation board‑Anchorage

NANCY O. LOVICK,

NOV 4 1988

                                     Employee,

                                           Applicant,

DECISION AND ORDER

               V.

Case No. 404112

ANCHORAGE SCHOOL DISTRICT,



                                     (Self‑insured),

                                   Employer,

                                          Defendant.



We heard this claim for continuing medical expenses and attorney fees on September 30, 1988 in Anchorage, Alaska.  The applicant was present and represented by attorney Chancy Croft; defendant was represented by attorney James M. Bendell.  The record closed on October 12, 1989, the first regularly scheduled hearing date after all evidence was submitted.

SUMMARY OF EVIDENCE


It is undisputed that Lovick suffered two injuries while working for the Anchorage School District.  In October 1983, employee fell down a flight of stairs and, as a result, suffered left leg pain, neck stiffness and severe low back pain.  In February 1984, Lovick fell on some ice and suffered low back pain, left anterior hip pain and neck stiffness. [Brad W. Summers, D.C., report dated April 17, 1984).



The record reflects that nearly every month between her injury in February 1988 and the hearing, Lovick has received chiropractic treatment for her neck and low back stiffness and pain.  While the record does not specify how many treatments the employee received each month, it appears to have varied between three times a week and once a month.

On October 15, 1984, Avery N. Martin, D.C., referred Lovick to Morris R. Horning, M.D. for a second 

opinion.       Dr. Horning diagnosed a possible muscle contraction in the neck and possible muscololiqamentous strain of the low back.   (Dr.  Horning report dated October 15, 1984).  When he saw her again a short time later, Dr. Horning found the employee's condition to be the same and expected her to gradually get better with the passage of time.

While he did  not think chiropractic treatment would be

left anterior hip pain and neck stiffness.

D.C., report dated April 17, 1984).
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counterproductive, Dr. Horning did not think it would be curative. (Dr.  Horning physician report dated November 16, 1984).


On July 15, 1985, Dr. Martin referred the employee to Paul Dittrich, M.D., for another opinion.  He found Lovick to have a considerable amount of muscle stiffness and recommended physical therapy. (Dr.  Dittrich physician report dated July 15, 1985).  He also felt that the employee would not benefit from further chiropractic treatment. (Dr.  Dittrich letter to R.J. Fullerton, defendant's adjuster, dated August 14, 1985).


During the spring of 1987, Lovick was involved in the Back‑to‑Basics program at the Alaska Treatment Center under the direction of Shawn Hadley, M.D. _ Dr. Abbott noted that the employee's involvement in this program improved her strength but increased her complaints of pain. (Dr.  Abbott reports dated April 13, 1987 and June 10, 1987).


in the winter of 1987, employee was in an exercise program at the YWCA but had to stop due to a kidney infection. (Dr.  Abbott reports dated December 7, 1987 and January 15, 1988).


At the defendant's request, Lovick was seen by Dr. Horning on August 16, 1988.  After taking the employee's history, reviewing the medical records, viewing the x‑rays and performing an examination, the doctor stated in report:

IMPRESSION:
1) Soft tissue strain of 01 October,

1983 aggravated in the injury of 29

February, 1984.     These soft tissue

injuries      undoubtedly       healed

completely within 6 to 8 weeks.


2)
Persisting muscle contracting pain

involving the neck and

intrascapular area as well as the

low back, buttocks and possibly

also the left hip region.  This may have a fibroinyositis character.




3)
The knee pain may represent a chondromalaQia patella.  This would be not work‑related though the above diagnoses would appear to be related to the falls mentioned.

DISCUSSION:
1)
The above diagnoses and the following comments are made without reviewing current films though I ordered a new set of neck, back, and hip

x‑rays. if the films change my impression, I will add an addendum.

2)
The medical records substantiate her reports that she suffered the neck, low back and left hip injuries as described.

3)
From an objective point of view, she is returned to pre‑injury status.

4)
There are not now and the medical records reflect no previous evidence of any objective finding to substantiate her subjective complaints of pain.
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·
A general fitness program would be excellent for Ms. Lovick and I would encourage swimming and/or a home exercise program, possibly including walking, exercise bike or other enjoyable activity that she will do on a regular, daily basis.  A health club membership is not required.

6)
Chiropractic care can be justified for an acute flare up due to a specific injury but plays no role, according to the chiropractic literature, in care for an injury which is now over 4 years old.  Chiropractic, like physical therapy or medical intervention at this late time will provide temporary relief but no fundamental change in her status, as her past progress with chiropractic, PT and medical intervention demonstrates.

7)                No other medical or therapeutic intervention is recommended at this time.


In his deposition taken on September 12, 1988, Dr. Horning, in general, reaffirmed his findings and conclusions as set forth in his report of August 16, 1488.  With regard to further chiropractic treatments, Dr. Horning specifically stated that while such treatments could relieve pain for hours, or possibly days and thereby keep the employee functional, the same result could be obtained through an exercise program for far less expense and without possible psychological dependence. (Dr.  Horning dep. at 19).


After reviewing Dr. Horning's report of August 16, 1988, Dr. Abbott wrote to the employee's attorney on September 28, 1988 and stated, in essence, that Dr. Horning's assessment of the employee's condition was wrong in many, if not most, respects.


At the hearing, Dr. Abbott testified that chiropractic treatments for the past four years have been the only thing that have kept Lovick functional and physically capable of working.  He stated that without such treatments on a regular basis, employee's symptoms would get worse as has happened in the past.  Dr. Abbott referred to times when the employee went through the Back‑to‑Basics program and was bedridden with kidney problems and became stiff in the low back and hip without chiropractic care. 0@9 cross‑examination, Dr. Abbott stated that because of Lovick's degenerative condition, chiropractic treatments would be necessary for approximately the next six years or more.  He said he needed to treat the employee approximately once a week now and into the future.


The employee testified at the hearing that because of Dr. Abbott's treatments over the years she has not missed work.  She stated that she has tried exercising to reduce her pain and stiffness during and after the Back‑to‑Basics program and at the YWCA, and she would do it again in the future if it would help.  Lovick explained that because ‑she is a single parent raising an 18‑year‑old son and a grandson and working one regular full‑time
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job and a part‑time job two evenings a week and a third part‑time job on weekends, she finds it very difficult to attend regularly structured exercise programs such as those offered by the YWCA.  She felt that if she belonged to a health club where she could exercise according to the dictates of her busy schedule, it could be beneficial.  In addition, Lovick testified that she has no preference for chiropractic treatment over exercise; if the latter would reduce her pain and stiffness, she would gladly do it.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After the two years we may authorize treatment necessary for the process of ‑recovery.  "if the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super.  Ct.  Jan. 17, 1983); See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super.  Ct.  February 22, 1984).


We have concluded that treatment must be reasonable and necessary to be payable under subsection 95(a). See Weinburger v. Matanuska‑Susitna School District, AWCB No. 81‑0201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super.  Ct.  June 30, 1982). aff'd Ireland Chiropractic Clinic v. Matanuska‑Susitna School District, memorandum opinion and judgment, op. no. 7033 (Alaska June 1, 1983).  Employee has the burden of proving the need for the treatment by a preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWC33 No. 86‑0009 at 5 (January 14, 1986)1 Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 and n.5 (November 8, 1985).


Although we do not dispute the fact that chiropractic treatments have relieved Lovick's symptoms temporarily and, as the employee and Dr. Abbott claim, made her functional, we find that it is time to consider other methods of treatment to hopefully improve her condition.  This finding is based on two factors.  First, the employee has received almost continuous chiropractic treatment for over four years and there is no indication that her condition has greatly improved in the long run.  In addition, Dr. Abbott candidly admits that chiropractic treatments will probably be needed on a continuous basis for the next six years or more if the employee is to remain "functional." We find this past and future treatment program is unreasonably extended, when we take into consideration that no permanent improvement has resulted to date and that none can be promised in the foreseeable future.
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Second, Dr. Horning offers the prospect that Lovick might benefit appreciably from an exercise program which he says would be far less costly and would lessen the possibility of her becoming psychologically dependent on chiropractic treatment.  While Lovick seems to indicate that there might have been a relationship between exercising and increased pain symptoms in 1987, this relationship, if any, has not been shown to exist at the present time.  In fact, the evidence seems to reflect ‑that: the employee's condition has become worse more from being bedridden from illness than from exercise.  More importantly, however, is the fact that T‑ovick acknowledged that a health club exercise program might be beneficial and she would be willing to give it a good faith try.  From the employee's testimony and demeanor at the hearing, we find her to be an extremely hard working, responsible and sincere individual who is an excellent candidate for physical rehabilitation through an exercise program.



Based on this evidence, we find that the defendant should provide Lovick with a six‑month membership to a health or athletic club where she can follow an exercise program that would fit in with her schedule and that is approved by a physician.  We f ind that health or athletic facilities are more appropriate than home exercises at this time because of employee's work schedule and family obligations.  We retain jurisdiction to determine after this six‑month period whether further health or athletic club membership is necessary and reasonable or whether a home exercise program would be just as beneficial at that time.  We also find that if, during this six‑month period, the employee experiences an increase in pain or stiffness because of exercising, she may undergo necessary and reasonable chiropractic treatment.  We retain jurisdiction over the question of what is necessary and reasonable chiropractic treatment if that question arises.



The next question is whether the employee is entitled to attorney's fees.  Since this case involved medical benefits only, we find attorney fees cannot be awarded under AS 23.30.145(a). This subsection states in Fart:

Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation and 10 per cent of all sums in excess of $1,000 of compensation When the board advises that a claim has been controverted, in whole or part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded . . . . (emphasis added.)

AS 23.30.145(b) provides:
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(b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment: of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


The term compensation is defined in AS 23.30.265(8) as "the money allowance payable to an employee . . . . as provided for in this chapter; and includes funeral benefits provided for in this chapter."


The phrase "medical and related benefits" is defined in AS 23.30.265(20) as follows: "includes but is not limited to physicians' fees, nurses charges, hospital services, hospital supplies, medicine and prosthetic devices


We find these two definitions coupled with their obvious distinct use in subsection 145(a) and subsection 145(b) demonstrate a legislative intent that attorney's fees in cases involving only medical benefits are to be awarded under subsection 145 (b) , not subsection 145(a).  As this claim involved medical benefits only we conclude any fee awarded must be under subsection 145 (b) . Louisiana Pacific v. Ri le, 1JU‑84‑1572 (Alaska Superior Court) (May 14, 1985) ; AWCB No. 84‑0261; Sherman v. Dauel, AWC.8 No. 84‑0377 (November 26, 1984); Gallagher v. Goodfellow Brothers Co., AWCE No. 84‑0376 (November 26, 1984) , Thompson v. S&G Services, AWCB No. 83‑0167 (June 28, 1983); See also Weholt v. Anpac, AWC8 No. 85‑0147 (June 3, 1985) ; King V. State of Alaska, AWCB No. 85‑0026 (January 31, 1985).


Therefore, we must determine a reasonable fee for services provided. 
Under 8 AAC 45.180(d) we must consider the "nature, length and
complexity of the services performed and the benefitsresulting
. . . . from the services as well as the amount of benefits involved."


Since the employee has not requested a specific amount in attorney's fees, we, of course, cannot determine what is reasonable at this time.  Accordingly, if the parties cannot agree on what a reasonable fee is, we retain jurisdiction over the matter and will decide it upon the filing of a petition and the submission of proper documentation.
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ORDER


1.
The defendant shall provide the employee a six‑month membership in a health or athletic club in Anchorage so that she can undertake an exercise program approved by a physician based on her condition.


2, We retain jurisdiction to determine after this six‑month period whether a health or athletic exercise program is still necessary and reasonable or whether a home exercise program could be substituted with comparable results.


3.
If, during this six‑month period, the employee experiences an increase in pain or stiffness because of the exercise program, she may undergo necessary and reasonable chiropractic treatment.  We retain jurisdiction over the question of what is necessary and reasonable chiropractic treatment if that question arises.


4.
We retain jurisdiction of the attorney's fees question in accordance with this decision.


Dated at Anchorage, Alaska, this 4th day of November 1988.

ALASKA WORKERS' COMPENSATION BOARD


Russell H. Mulder, Designated Chairman


Donald R. Scott, Member


John H, Creed, Member

REM:fs                (7

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Nancy D. Lovick, employee/applicant; v. Anchorage School District, (self‑insured) , employer/defendant; Case No. 404112; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this   4th day of November     1988.

clerk

