Griffin-Alaska, Inc.

92H-TAX-014

Page 4 of 4

ALASKA DEPARTMENT OF LABOR

OFFICE OF THE COMMISSIONER

P.O. Box 21149

Juneau, Alaska 99802-1149

DECISION OF THE COMMISSIONER OF LABOR

IN THE MATTER OF:

GRIFFIN ALASKA INC. 


Docket No. 92H-TAX-019


The employer appealed from a Tribunal decision mailed August

21, 1992, confirming an earlier oral decision, which refused to

grant its request for a refund of contributions under AS 23.20.225. The Tribunal issued the oral decision at an August 14, 1992, hearing which addressed only the timeliness of the employer's request for refund, although evidence was admitted

regarding the amount of contributions claimed due and paid. There is no evidence that the Employment Security Division (ESD) had issued a preliminary determination on the request for refund. The request was sent directly to the Appeals Tribunal.

FACTS


In July, 1989, the ESD filed an affidavit in U.S. Bankruptcy

Court for the District of Alaska asserting a claim for $11,415.28

in contributions, interest, and penalties due from Griffin- Alaska, Inc., the above-captioned employer. An additional claim

was made for $4,130.90 in attorney's fees for the period through

July 31, 1989, for a total of $15,546.18. The period for which

contributions were claimed was the fourth calendar quarter 1985

through the fourth calendar quarter 1986. Penalties had been

assessed for all these quarters, indicating that the employer had

failed to file reports and pay contributions for the entire period. According to information in the affidavit, the employer

filed for bankruptcy sometime in the second calendar quarter of

1986.


The State filed an application for distribution of settlement proceeds on August 2, 1989. On October 10, 1989, the bankruptcy judge ordered that part of the proceeds realized from settlement of a related adversary proceeding be disbursed in the amount of $11,000 to the State of Alaska. This order was issued solely upon stipulation of all parties, including the employer. A payment in this amount, plus an additional payment of $5,000 from an unnamed source, was processed on the delinquent account by the ESD on November 8, 1989, and the account was assigned a zero balance. The bankruptcy proceedings were closed February 13, 1990. There was no further written contact between the employer and the ESD from October 1989 until a request for refund was filed by the employer's current accountant on April 22, 1992. This request was forwarded to the Tribunal for disposition. 


The employer contends that the current accountant contacted

the previous accountant and was told by her that she had called a

field auditor in the ESD Fairbanks Field Tax Office in October 1991 on two occasions to see about getting a refund of overpaid

contributions. The accountant told him that the field auditor had told her he was "too busy" at the moment to deal with the problem but that she had "lots of time". She took no further action, not being aware of the two-year limitation on requests for refund of overpaid contributions.


The employer's claim is that after June 30, 1986, the

employer was out of business, had no employees, and could not owe

any contributions for the third and fourth quarters of 1986. In

one letter of appeal the employer's accountant claimed a refund

of "about $5-6,000". In the appeal to the Department the employer claimed a refund of $5,009.76 plus $4,130.90 in attorneys' fees. The employer admits that no written request was filed within two years after the settlement, but does insist that an accountant inquired verbally several times.

LAW

AS 23.20.225 provides in part:


(a) within two years after contributions or interest are erroneously paid, an employer who has paid such contributions or interest may file a written petition with the department for an adjustment of the payment as an offset against subsequent contribution payments, or for a refund of the payment when the adjustment as an offset cannot be made. If the department upon ex parte consideration determines that the contributions or interest were erroneously collected, it shall allow the employer to make an adjustment without interest. For like cause and within the same period, adjustment or refund may be made on the department's own motion.


(b) If the department finds upon ex parte consideration that it cannot determine that an adjustment or refund should be allowed, it shall deny the application and notify the employer in writing. Within 30 days after notification is mailed or delivered to the employer, whichever happens first, the employer may file a petition in writing with the department for a hearing. However, the right to a hearing does not apply when an assessment has been appealed from and has become final as provided in AS 23.20.220. The petition shall set forth the reasons for granting a hearing and the amount which the petitioner believes should be adjusted or refunded. If a petition is not filed within the time prescribed, the determination of the department as stated in the notice is final.


(c) After granting the petitioner reasonable opportunity for fair hearing, the department shall make a decision on the petition. The decision is final unless the petitioner initiates a proceeding for judicial review in the manner provided in AS 23.20.445.

CONCLUSION


The procedural irregularity of sending the employer's refund

request directly to the Tribunal did not prejudice the employer.

An adequate record was made to decide the matter, and the Department has reviewed the matter a second time.


At least $11,000 of the amount claimed due was paid into the

fund by order of the bankruptcy court pursuant to the parties'

stipulation. There is some question whether the Department has

the authority to simply pay this money back in the form of a

claimed refund. We come to no conclusion on that question,

however.


In any event, this request for refund was made more than two

years after the latest date on which we can deem the contributions to have been paid, i.e., more than two years after the November 8, 1989, ESD processing date of the payments. The statute does not give the Department authority to waive the written request requirement and allow a party to establish a timely request on the basis of verbal communications with a field, tax office. We are obligated to hold that this request was filed outside the two-year limit, and it cannot therefore be honored.

DECISION


The Tribunal decision is AFFIRMED. The request for refund

is denied.

APPEAL RIGHTS


Further appeal may be had from this decision by filing a

notice of appeal in Superior Court for the State of Alaska within

30 days from the date of mailing of this decision as provided in

AS 23.20.445, AS 44.62.560-570, and the Rules of Appellate

Procedure of the State of Alaska. Unless an appeal is filed within the said 30-day period, this decision is final.

Dated and Mailed in Juneau, Alaska on October 13, 1992.
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