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BY MR. PAUZAUSKIE:


On record.


This is the order and decision which will be rendered orally, in petition 84 ‑ 1.  The Labor Relations Agency asked me to convene this hearing and to read to you their order and decision and tell you in advance that this will be supplemented by a written order and decision.  And the written order and decision, of course, will have the background facts and everything.


What I intend to do today is read to you the agency's findings of fact, conclusions of law.  This would have been read to you last Friday, but after the hearing was over last Thursday, Marlene Johnson went to Hoonah, her home, and I had to get ahold of her telephonically and check out the oral order and decision before rendering it today.


So concerning the findings of fact, Number 1, find that the parties have negotiated approximately 14 months.


Number 2, we find the same four areas of dispute, and 25 to 30 articles of dispute, are in existence today, as they were approximately nine months ago.


Number 3, recently there has been some 

shifting of parties' position through the aid of Federal Mediation and Conciliation Service.  That Federal Mediation and Conciliation Service aid came about after the first mediation request by ACCFT on 12/23/83.


The Agency conferred and persuaded both parties to settle that petition.  The petition was settled by the parties agreeing to utilize the services of the FMCS.  The University insisted that the FMCS services would not be mediation under 23.40.190.  The ACCFT did agree to that stipulation, but did not agree that the  parties were not undergoing mediation.


That was a settlement provision, and the settlement provision was left somewhat in dispute.


Number 4, past mediation has occurred through the FMCS in the summer of 1983, particularly April, May and June.  But that mediation does not directly affect this hearing.


Number 5, the main four issues are management rights; and the other three matters of last May's impasse hearings, those being work load; union subsidation, or union rights; and money.


Number 6, there appears to have been a substantial number of meetings between the parties, the exact number is not known, but might have been 100 or more, if morning and afternoon sessions were counted as 

two bargaining sessions.


Number 7, the parties have not been able to negotiate, compromise and exchange mutually agreeable proposals on the four main issues in the corresponding 25 to 30 subsections of the contract that are encompassed by those four main issues.


After the Federal mediators left, on 2/1/84, the University rejected ACCFT's last counterproposal.  The University informed ACCFT that the University had a further counterproposal to submit to ACCFT.  ACCFT requested the counterproposal to be delivered as soon as possible.


On 2/9/82, the University informed ACCFT they wanted to submit the counterproposal when the mediator returned.  University insisted upon submitting the counterproposal only when the Federal mediator was present on 2/21/84.


Number 8, the University had ample opportunity to show the parties were not at impasse by negotiating directly with ACCFT.  However, the University chose to not negotiate directly, but through representative of the Federal Mediation and Conciliation

Service.


Number 9, a subcommittee was formed on or about 10/17/83 consisting of that Don Mohr and Dr. 

Blockman.  The duties of the subcommittee was to propose a mutually agreeable performance appraisal system.  Progress has been made, and both parties are hopeful of the committee reaching an agreement.


If the committee reaches agreement, the entire agreement will be submitted to the entire negotiating team, which can accept the entire subcommittee report in whole, in part, or reject same.  Work of the  subcommittee is not complete.


Number 10, the Agency finds good faith negotiations have exhausted the prospects of concluding an agreement.


Number 11, utilizing the criteria explained by the NLRB and Taft Broadcasting Company, 163 NLRB 475, the Board utilizes the NLRB definition that:  Where there are irreconcilable differences in the parties' positionsafter exhaustive good faith negotiations, the law recognizes the existence of an impasse.


In Taft Broadcasting, the Court ruled that a bargaining impasse existed, and:  Whether it exists is a matter of judgment.


This Board has looked to the bargaining history.  By that we incorporate the past years of bargaining between the parties that are matters of public record.


The good faith of the parties in negotiations.  Looking at that criteria, we make note of the prior unfair labor practice charges and countercharges and petitions that have been brought in calendar year 1983.


The length of the negotiations, which has been approximately three months of collegial negotiations and eleven months of face‑to‑face bargaining, for a total of 14 months.


The importance of the issues, issue or issues, as to which there is disagreement.  It appears to us we have the same issues in disagreement now that we had last May.


The contemporaneous understanding of the parties as to the state of the negotiations.  Well, the ACCFT obviously says they are at impasse.  University had every opportunity to talk directly with them and chose not to.


And all those are relevant factors to be considered in deciding whether an impasse in bargaining exists.


Utilizing that criteria. we find that, as a matter of fact, that an impasse does exist.


Number 12, we find that the University's legal defenses were not properly raised at the hearing.


There was no prior notice of these defenses being made, in written or oral form, prior to the hearing, to either, to ny party at the Prehearing conference the day before the hearing.  There was no unfair labor practice brought prior to the hearing that could have been done pursuant to NLRB rules.  There was never any formal notice of it being used as an affirmative defense in an opening statement.  And we find that the defenses surprised everyone in the room at the hearing.


The Agency is also concerned that, and takes note that, if the University is correct, the teachers only rejected the last University of Alaska offer of 2/21/84. The ACCFT had pulled their prior offers off the table, prior to the University offer.


So the University of Alaska's argument is that the parties are at impasse by rejecting the University's, of Alaska, possibly permissive offers.


We find the University's position somewhat difficult to understand, when unfair labor practice could have been filed or proper notice could have been given to all the parties by simply alleging their position as an affirmative defense.  Furthermore, the argument included the University's own proposals for Section 5.1, a 1; 5.2, b; 5.3, a, b, and d; 5.5, a 3; 5.6; 6.10; 6.11; because they were the University's own proposals that were 

rejected.


In essence, the University has alleged unfair labor practice in final argument, without notifying anyone of its intentions to do so, without filing a formal reply to the petition, notifying the hearing officer at the prehearing conference, or mentioning it to anyone.


Furthermore we find there was inadequate evidence presented at the hearing to have the Agency clearly investigate whether these proposed permissive subjects were in fact permissive or not.  The University expected the Agency to rule on it as a matter of law, without really taking any evidence as to how the offers were to be applied and thus allow the Agency to determine

whether or not they were permissive or mandatory.


And the Agency simply does not want to rule on the alleged unfair labor practices, or permissive subjects, without an evidentiary hearing.


Next ‑‑ this is obiter dictum, and I wish to point out it is clearly so.  This Agency is very aware of the two Alaska Supreme Court cases which relate to this area of the law.  And also the appropriate statutory guideline that relates to this area of the law.  In 669 P2d, 1299, ACCFT vs. University Of Alaska, issued September 16, 1983, the Alaska Supreme Court decided unfair labor practices and hearings that first came about 

in 1979, when these same two parties were negotiating.


And the Court ruled that footnote Number 1, that Alaska Public Employee's Association v. Municipality of Anchorage,  555 P2d 552, and 553, (Alaska 1976), we stated that we will consider the experiences of the National Labor Relations Board " in remedying unfair labor practices to be highly relevant to the performance of those functions by locally created labor boards".  See also 2 AAC 10.250(c)


That is our own regulation relating to the benefit given NLRB decisions.


Thus decisions concerning the Labor Management Relations Act are pertinent to this issue, as well as to the other issues in this appeal. 


On page 1304, the Court found that the Agency:  Did err in refusing to distinguish between mandatory and permissive subjects of bargaining and in extending the contract in its entirety prior to making such a distinction.


Next we move to our own statute that the legislature passed, and we interpret and apply, 23.40.250, terms and conditions of employment, as defined in 23.40.250, number 7:  Means the hours of employment, compensation and fringe benefits, and the employer's personnel policies affecting the working conditions of the 

employee but does not mean the general policies describing the function and purposes of a public employer. 


So it seems that we, the Board, will have to distinguish between what the hours are, as opposed to what the general policies are.  And the only way to really do that. I think, is have a full evidentiary hearing on that.


Finally, in 572 P2d 416, Kenai Peninsula Borough School District, three cases were consolidated.   The Alaska Supreme Court gave an appendix of what is permissive and what is mandatory subjects of bargaining on page 424.  Of course we realize this order and decision relates to high schools, and not to colleges directly.  And the non‑negotiable list includes, number two, class size and teacher load.


So we feel that, when you look at the NLRB precedent, that sets forth the fact that work load is permissible subject of bargaining, look at our statutethat sets up a test, and prior Supreme Court case concerning high schools, that says work load and class size are not negotiable ‑‑ that the only way to resolve these things is to have a full evidentiary hearing.


And the University could obtain that hearing by filing an unfair labor practice, or motion

for reconsideration.  However, if they wish to do that, and

have the matter properly presented in front of the Agency, we are not going to stop the process of mediation and the process of strike vote from taking place, pending whatever the University finally decides to do.


Finding of fact Number 13, we find the University's second legal argument, that Section 13.5 of the January 18 ACCFT proposal to be illegal, to be a similar vein as the permissive arguments of Section 5 and 6.  And we particularly note there was no evidence presented at the hearing concerning Section 13.5.


And it appeared to us that that actual proposal had been taken off the agenda by the ACCFT, because it was not mentioned in their last proposal, if we read the summary sheets that were exhibits at the hearing.


Therefore, having made those finding of fact, we issue our conclusions of law.  And that is that the parties are at impasse, pursuant to Alaska Statute 23.40.190.  We appoint the State of Alaska Department of Labor as the mediator to mediate the dispute.


We intend to get someone from outside the Anchorage Area if at all possible, to make absolutely sure that the mediator is impartial and disinterested, as they have to be under the statute.


Number 2, we order that a secret ballot strike vote be taken, and both parties are to be at my 

office 1101 West Seventh, tomorrow, at 1:30 p.m., one representative of both parties, to discuss the taking of the strike vote and to attempt to have everyone agree upon how the strike vote can be taken, how long it will take to get the roster of names, whether we should have a strike vote taken in person, by balloting, or if we should have one done by mail.


We have taken strike votes in the past, and it's been our experience that it has taken anywhere from 20 to 30 days to construct a strike vote, and we will expect both parties to be heavily involved in mediation, pending that strike vote and to both use their good faith efforts with the mediator to attempt to resolve the contract dispute between the University of Alaska and ACCFT.


That concludes the oral reading of the findings of fact and conclusions of law.  We hope to get a written order and decision out by this Friday, that will include background facts, and perhaps have few more case cites supporting our positions in it.  Hope to have it out by this Friday.


One other thing that I should mention and that is, if the University does file petition for reconsideration, the Agency would suggest that they file it with a brief, with offers of proof as to what they 

expect the evidence will show, as with cites, under a legal reasoning, and of course our agency is under the Administrative Procedure Act, and we would expect the

timing requirements of that act to be followed.


Likewise, if there is a motion filed, that we would expect the ACCFT to promptly reply and this agency will utilize every effort to have a full hearing on all the evidentiary matters, in an attempt to properly and promptly revolve this issue of what is permissive and what is mandatorv subiects of bargaining.


This does appear to really be a matter of first impression in front of the Agency, and we will do everything that we can to expedite the matter, because we know the parties want to resolve their disputes, and at some time, either agree on the contract, or go through the statutes to have someone else agree upon what the contract will be.


(Whereupon proceedings ended at 3:45 p.m.)

