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The claimant appealed to the Department from a Tribunal decision mailed  May 9, 1995, which modified a determination reducing benefit entitlement under AS 23.20.362 and 8 AAC 85.140. The issue of overpayment liability was remanded to the division for reconsideration of the amount of liability.  The issue before the Department concerns whether the claimant's receipt of Social Security benefits should reduce her weekly unemployment benefit amount.

We have reviewed the entire record in this case including the tape of the hearing. On appeal to the Department, the claimant contends that her Social Security retirement benefits should not be deducted.  She bases that on her belief that if she were not receiving benefits based on her retirement, she would still receive the entire amount as survivor's or widow's benefits (which are not deductible from unemployment). From a statement from the Social Security Administration office that the claimant submitted we read "Assuming that Betty McRill never received retirement benefits prior to age 65 she could have filed for widow's benefits only on 11/93 (at age 65) and would have received a monthly benefits of $747.30."  This statement is consistent with an earlier document issued by that same representative, (exhibit 20A). The testimony of the claimant shows she was receiving Social Security retirement benefits beginning in 1992, before she became eligible for any widow's benefits.

Up until April 28, 1995, the statute and regulation required the reduction of benefits from any amount of Social Security benefits based on the retirement of the claimant, less the percentage contributed by the claimant. The claimant's argument that she could get the entire amount of her retirement in widow's benefits is not consistent with the documentation she has submitted from the Social Security Administration.  Accordingly, we find the Tribunal's findings, conclusion and decision in this matter to be supported by the evidence and we will adopt those findings as being correct.

As a result of  the reduction of benefits imposed, the claimant was assessed an overpayment of $1627.  She applied for a waiver of that overpayment liability which was denied in a determination mailed July 12, 1995.  In her appeal to the Department, the claimant also renewed her request for a waiver, if  she was still held liable for the overpayment.  Since she will still be held liable for that overpayment as a result of this decision, we will remand the matter of overpayment waiver to the Tribunal for immediate hearing and decision.

The decision of the Employment Security Division Appeal Tribunal entered in this matter is AFFIRMED.  The issue of whether the claimant is eligible for a waiver of overpayment liability is REMANDED to the Tribunal for hearing and decision.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on August  8, 1995.
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