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The claimant timely appealed to the Department from a Tribunal decision mailed September 25, 1997. That decision affirmed a determination denying unemployment insurance benefits for the weeks ending June 14, 1997 through August 23, 1997 under AS 23.20.381. The issue is whether the claimant performed services for an academic institution during the base period, became unemployed during a between terms period, and was reasonably assured of performing the same or similar services during the next school year.


FINDINGS

The claimant filed a new claim for benefits on June 16, 1997. Fairbanks North Star School District (District) was one of her base period employers. The claimant has worked as a substitute employee in three capacities for the District. She began in 1995 as a substitute teacher, but has also acted as a clerical worker and as a tutor. She worked primarily as a substitute teacher. In May 1997, she worked 60 hours.

The claimant was unable to take courses last year that were necessary to keep her teaching license. Part of the reason is that she suffered an injury. Since she does not have a license beginning in the 1997/98 school year, she expects to work much less. The employer witness agrees that the District generally calls licensed substitute teachers first. Substitute teachers who are unlicensed earn $10.42 per hour, whereas the claimant earned $12.14 per hour as a substitute teacher when she was licensed. Also, without a license, she would not be able to take calls in excess of 19 days. The loss of her license did not change her ability to work in a clerical position. It is not known if loss of the license affects tutoring. The claimant worked in those positions only briefly in the Spring of 1997.

The claimant did place her name on the substitute list for the 1997/98 school year but has only been called twice that she knows about. She took a full-time position working in a convenience store approximately September 15, 1997, so she may have missed some calls because she was not home. The District typically does not leave messages when calling for substitutes.   


STATUTORY PROVISIONS

AS 23.20.381 provides in part:


(e) Benefits based on service in an instructional, research, or principal administrative capacity for an educational institution may not be paid to an individual for a week of unemployment which begins during the period between two successive academic years, or during a similar period of paid sabbatical leave provided for in the individual's contract, if the individual performs services in the first of those academic years or terms and if there is a contract or reasonable assurance that the individual performs services in the same or similar capacity for an educational institution in the second of those academic years or terms.


(h) Benefits based on services for an educational institution in other than an instructional, research, or principal administrative capacity may not be paid to an individual for a week of unemployment that begins during the period between two successive academic years or terms if the individual performed those services in the first of those academic years or terms and there is a reasonable assurance that the individual will perform those services in the second of those academic years or terms.  If an individual is denied benefits for any week under this subsection and the individual is not later offered an opportunity to perform services for the educational institution in the second academic year or term, the individual is entitled to a retroactive payment of benefits for each week for which the individual filed a timely claim for benefits and for which benefits were denied solely under this subsection.


(i) Benefits based on services described in (e) and (h) of this section may not be paid to an individual for a week that begins during an established and customary vacation period or holiday recess if the individual performs those services in the period immediately before the vacation period recess and there is a reasonable assurance that the individual will perform those services in the period immediately following the vacation period or holiday recess....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, Section MS 410.1-9 states, in part:


By 'the same or similar' is meant that the work is not substantially less favorable; that is, the amount of pay is equal or better than that of the previous year, the number of days or hours of work offered are equal 


or greater than in the previous year, and the work is not different in type.

The manual goes on to give an example from Commissioner Decision 9121648, Bowden, issued October 22, 1991. In that case, we held that a full-time teacher who worked in the Fairbanks school system did not have reasonable assurance of working during the upcoming school year or term when he moved to Anchorage and was placed on the substitute teacher list.

The Alaska Supreme Court held in Allen v. State, 658 P.2d 1342 (Alaska 1983) "The Alaska Employment Security Act must be interpreted in a manner consistent with the federal enactment from which it arises." 

Unemployment Insurance Program Letter No. 4-87, page 2, issued by the U.S. Department of Labor to clarity regulations,  states:


The 'same or similar capacity' refers to the type of services provided; i.e., a 'professional' capacity as provided by clause (i) or a 'nonprofessional' capacity as provided by clause (ii).

That letter goes on to indicate on page 3, section c.:


Reasonable assurance exists only if the economic terms and conditions of the job offered in the second period are not substantially less (as determined under State law) than the terms and conditions for the job in the first period. This position modifies that stated on page 23 of Supplement 5, of the Draft Legislation.

When she filed her claim for benefits, the claimant did have some assurance of returning to work as a substitute teacher and possibly even clerical worker or tutor during the upcoming school term. However, her chances of getting calls were reduced by the fact she was no longer licensed as a teacher. Also, she suffered a 14% cut in pay for work as a substitute teacher from last year. We conclude that the pay cut coupled with the lessened chances of getting calls substantially reduced the terms and conditions of the job from the first period. Therefore, the claimant did not have reasonable assurance of work in the same or similar position in the second period. The disqualification is not correct.


  DECISION

The decision of the Employment Security Division Appeal Tribunal  is REVERSED. Benefits are allowed under AS 23.20.381 for the weeks ending June 14, 1997 through August 23, 1997. Benefits are payable provided all other qualifying provisions are met.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on December 15, 1997.
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