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Docket No.  00 2026 
CLAIMANT:
INTERESTED EMPLOYER:

JOHN ELLIOTT
KETCHIKAN GATEWAY BOROUGH

The claimant appealed timely to the Department from a Tribunal decision mailed November 13, 2000, that affirmed a determination denying benefits under AS 23.20.379. Benefits were denied for a temporary period on a holding that the claimant was discharged due to misconduct connected with his work.

We have reviewed the entire record in this case including the tape of the hearing. On appeal to the Department, the claimant contends that his discharge was due to an inadvertent and isolated instance of poor judgement that should not be considered misconduct. He also argues that at the time of the incident that led to his discharge, he had an undiagnosed medical condition that had worsened without his knowledge.

The facts in this matter are not in dispute and we find no material errors in the Tribunal's findings. The claimant worked as a bus driver for the borough on a route that began at 5:45 a.m. He had not slept well the night before, having forgotten to take a mild prescription medication that would help him sleep. Instead of calling his supervisor to find a replacement, he drank some coffee believing he could make it through his shift. About 10 a.m. he began feeling "ragged" and decided to contact his supervisor to find a replacement as soon as he completed another loop of his route. Before he finished the loop, he nodded off and ran the bus up on a curb. There were no injuries or damage to the bus. He immediately took the bus out of service and called his supervisor. He was taken to the hospital for tests and the borough then became aware of several medications he was taking. 

In subsequent medical evaluations, specialists in Seattle diagnosed the claimant as having sleep apnea, for which he is now obtaining treatment. The borough fired him several months after the June 17 incident after determining his Family Medical Leave had expired and believing he could not be medically cleared to return to driving. The discharge also cited failure to notify the borough of his medication as a reason for the claimant's discharge. The Tribunal found the claimant had notified his supervisor he was taking some prescription medication and he believed none of his medications affected his work.

The Tribunal reasoned that although the accident was not willful, it was an act of misconduct because the claimant did not call for a replacement rather than go to work after so little sleep. The Tribunal relied on a case decided by a Michigan court that defines the terms "ordinary negligence" and "gross negligence." That case is cited below. We disagree with the Tribunal's conclusion.

The standard of judgement to be applied in these cases is found in 8 AAC 85.095 that states the following:


(d) "Misconduct connected with the insured worker's work" as used in          AS 23.20.379(a)(2) means:

(1) A claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee' willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


'Ordinary negligence' is based on fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99.

We disagree with the Tribunal's conclusion that the claimant was "recklessly" indifferent to the employer's interests in this incident. The claimant did not know the results of his act of driving while not having sufficient sleep would result in his falling asleep at the wheel. At that time he did not even know the extent of his medical problem, he merely believed he suffered from some degree of insomnia. The claimant violated no specific rule or policy of the employer. There is no evidence of prior warnings about his work. He simply made a judgement error in believing he could do his job as a bus driver even after he did not get very much sleep. We wonder if he had called his supervisor at 4 a.m. to find a replacement if it would be likely the supervisor could contact a replacement who had received a full nights sleep to take his place. Considering all the circumstances, we believe the claimant's error, while serious, was a momentary lapse in judgement.  

The Department holds that although the employer may have had sufficient cause to discharge the claimant that the discharge was not due to work connected misconduct. The decision of the Employment Security Division Appeal Tribunal is REVERSED. Benefits are allowed with no disqualification imposed under AS 23.20.379 for the six weeks ending July 29, 2000, provided the claimant met all other qualifying provisions. The three-week reduction of benefits is restored and future extended benefits will not be effected.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on January 2, 2001.
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