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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P. O. BOX 21149

JUNEAU, ALASKA  99802-1149

DECISION OF THE COMMISSIONER

Docket No. 01 2100

IN THE MATTER OF:

CLAIMANT:
EMPLOYER:
ILLA TALLON
VERG SCOTT

On November 28, 2001, the Appeal Tribunal issued a decision that 

reversed a determination denying the claimant benefits under 

AS 23.20.379. The Tribunal held that the claimant was discharged but not for misconduct connected with the work. The decision followed a hearing held on November 27, 2001, at which the claimant testified as did Verg Scott for the employer.

On January 10, 2002, Roberta L. Scott sent a fax to the Tribunal asking to file an appeal stating, "I do believe there was perjury committed in this case." She was asked to provide more details on why she alleged perjury, why she failed to attend the appeal hearing, what standing she had as an employer, and why she failed to appeal the decision within the 30-day appeal period.

Ms. Scott's reply to those questions includes the following statements:

First I would like to point out that I do have authority as the employer of this claimant, i.e. Illa K. Tallon better known as "KK". It was I who interviewed KK when the job was listed in the local newspaper. It was I who "hired" KK. Because I am married there happens to be two employers in this Case.

I am happy you considered Verg L. Scott as the employer representative. At the time that the hearing was to take place, my husband and I were involved in a Domestic Violence Trial. My husband was acquitted. I believe my husband and Illa K. Tallon committed perjury in that Case . 

My husband asked me if I would do it "for him" as he was about ready to start a new job. I informed him I would not do the hearing as he manipulated KK to testify against me. I had no idea he would comment that he "was not aware of his wife's demands on Ms. Tallon's time, i.e. that my demands were so high on KK for Mondays.

The reason I did not file an appeal within the 30 day appeal period specified in statute is plain and simple. I had not been getting my mail. My husband has chosen to take all the mail including the bills. Per my phone conversation with Ms. Jan Schnell I told her that all mail has been withheld from me. Remember I work 100 miles away and can't be in two places at once.

Ms. Scott appears to be asking that a new hearing take place so that she can testify or produce evidence that perjury was committed. We must reject that request for two reasons. First, she filed an untimely appeal and we do not consider her reasons for the late appeal to be with good cause. The address shown above is the only address Ms. Scott gave for this appeal, even though it is the same address for which she alleges her husband has been withholding mail. She faxed all of her appeal request documents, yet she gives no new address to which we should mail replies other than the one to which she claims her husband has or had exclusive control.

Second, Mr. Scott was technically the only one qualified to participate as the employer representative. We find from a Form W-9 that Verg Scott submitted, that he is the only individual listed for a Taxpayer Identification Number in this matter. Also, the employer is listed as "Individual/ Sole proprietor." 

Additionally, Ms. Scott admits she asked her husband to appear for her at the hearing, and she chose not to attend. The hearing was held telephonically. Thus Ms. Scott should have known she could participate from anyplace that had a telephone. Her husband was well versed in the claimant's history of work for the family. He obviously played a major role in this employment. Since he was the qualified employer representative, we will not order reopening of the hearing because Ms. Scott alleges she was an employer also. 

In spite of the above, we have reviewed the entire record in this case including the tape of the hearing. We take seriously all charges of perjury in unemployment insurance hearings. However, we find no examples of what Ms. Scott contends are lies or perjured testimony. Both parties testified that the claimant was discharged because her medical appointments caused her to miss too much work. Both testified that Ms. Scott was upset when the claimant took off on Mondays, particularly as that was Ms. Scott's day off and she wanted the claimant to work those days. Ms. Scott seems to agree with that testimony. 

Ms. Scott complains about her husband saying he was not aware of the high demands she had on Ms. Tallon's time. Whether her husband's statement is true or not has little bearing on why the claimant was discharged. The claimant contends she had to make several medical appointments due to her physical condition and she could not always control the doctors' schedules. There is no reliable evidence challenging that contention. Missing work for medical appointments due to bona fide health problems does not amount to misconduct, as misconduct is defined for unemployment insurance purposes.  

For the above stated reasons Roberta L. Scott's request for reopening of the hearing is DENIED and the decision of the Employment Security Division Appeal Tribunal entered in this matter is AFFIRMED. Benefits remain allowed for the period shown.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on February 21, 2002.
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