Darin A. Capps
Docket 02 0976
Page 2

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

P. O. BOX 21149

JUNEAU, ALASKA  99802-1149

DECISION OF THE COMMISSIONER

Docket No. 02 0976

IN THE MATTER OF:

CLAIMANT:
INTERESTED EMPLOYER:
DARIN A CAPPS
ALASKA CO GENERAL CONSTRUCTION

The claimant appealed timely to the Department from a Tribunal decision mailed May 21, 2002 that affirmed a determination denying benefits under AS 23.20.379. The claimant was also determined liable to repay benefits under AS 23.20.390. The issue is whether the claimant voluntarily quit suitable work without good cause.

We have reviewed the entire record in this case including the tape of the hearing. On appeal to the Department, the claimant contends that he answered all questions truthfully and therefore the overpayment was not his fault. 

We find no material errors in the Tribunal’s findings, but the conclusion rests on an important factor that the Tribunal may have misinterpreted. It held the claimant did not go to the employer’s office until he went to get his final check. Testimony in the hearing establishes “I called and went down there – he was out.” This testimony was given by the claimant about events that happened before he finally was able to meet face to face with the supervisor. In contrast to the Tribunal conclusion, we hold the claimant made diligent efforts to contact his employer immediately upon his discovering his problem with inequitable pay. His testimony also shows that he was at times earning as little as 80 cents per hour. His complaint to a senior worker was met with no solution.

Based on the finding of the Tribunal and what we have discerned from the claimant’s testimony, we conclude the claimant had good cause to leave this employment. He was not being paid adequately for his labor, and let his employer know of his dissatisfaction. Finding no other recourse, he left the job to find other work. The disqualifying provisions of AS 23.20.379 do not apply.   

The decision of the Employment Security Division Appeal Tribunal entered in this matter is REVERSED. Benefits are allowed for the weeks ending December 1, 2001 through January 5, 2002, provided all other qualifying provisions are met. The claimant is not liable for benefits paid during those weeks.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on July 17, 2002.
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