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CASE HISTORY
Mr. Pieper appealed a January 30, 1998, determination that denied benefits under AS 23.20.378 and 8 AAC 85.357.  The determination disqualified Mr. Pieper on the ground that he is not available for full-time suitable work.  

Mr. Pieper filed his appeal on April 30, 1998, raising an issue of timeliness under AS 23.20.340.  Both Mr. Pieper and the Employment Security Division (ESD) waived their 10-day notice rights to allow this issue to be heard.


FINDINGS OF FACT

Timeliness of Appeal Issue
Mr. Pieper established an unemployment insurance claim effective December 23, 1997.  At the time he opened his claim for benefits, Mr. Pieper's primary occupation was (and still is) in communications or engineering.  Mr. Pieper was living in Wasilla at the time he opened his claim.

On or about January 20, 1998, Mr. Pieper left Alaska for American Samoa to search for work.  He was not aware of the reemployment services orientation he had been scheduled by ESD to attend on January 21, 1998.  Mr. Pieper made arrangements with his sister and brother-in-law to forward his mail to him in American Samoa.  He is not sure if he received any notice about the orientation meeting.

Sometime in mid-February 1998, Mr. Pieper called ESD to enquire about his weekly claim status.  He was told by a representative that his benefits had been denied due to his failure to attend the orientation meeting.  Mr. Pieper was scheduled to begin employment within a few weeks of the call and opted not to continue to file.  Mr. Pieper worked until early April 1998 in American Samoa.

Mr. Pieper is not sure if he received the January 30, 1998, nonmonetary determination while he was in American Samoa, but believes he may have.  If he received the written determination, he believes it was not until April.  

Mr. Pieper made the decision to wait until he returned to Alaska (on April 26th) to appeal the determination.  Mr. Pieper found mail took anywhere from several weeks to several months to get to Alaska and vice versa, depending on how it was sent.  He did not call in an appeal because of the cost of the call ($4 per minute).  Mr. Pieper filed his appeal on April 30, 1998.

Reemployment/Availability Issue
See Conclusion and Decision.


PROVISIONS OF LAW
AS 23.20.340 provides, in part:


(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.


(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 - 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it.  The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations....


CONCLUSION
Timeliness of Appeal Issue
In Borton vs. ESD, Superior Ct., 1KE-84-620 CI, 1C CCH Unemp. Ins. Rptr, AK, 8110, October 10, 1985, the court states in part:


It is clear from Estes v. Department of labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.


If the delay is short, the claimant need show only some cause; for longer delays more cause must be shown....

The record establishes Mr. Pieper knew of the denial of benefits since mid-February 1998.  Yet, he failed to take action, even after receiving the written notification, until April 30, 1998.  Although understandable that the cost of a telephone call to ESD would be higher than normal, the overall cost to initiate the appeal was much smaller than the loss of benefits for the weeks under appeal.

According to Mr. Pieper's testimony, the mail took from two weeks to two months.  Therefore, it is logical to conclude air mail letters would be the fastest method, while surface mail would take the longest.  Had Mr. Pieper mailed his request for an appeal by air mail in early April, it is conceivable the Tribunal would have received the request prior to his arrival in Anchorage.  Further, the letter would have contained a postmarked date within the allowable appeal period, thereby protecting Mr. Pieper's appeal rights.

Finally, it has not been shown that Mr. Pieper could not have appealed the determination in mid-February at the time he learned of the denial.  Nor, has it been shown that Mr. Pieper could not have contacted the ESD at any time from the point he learned of the denial to the point he returned to Anchorage.

An interested party has an obligation to ensure his appeal rights are protected, even if it is just by indicating a desire to appeal.  Mr. Pieper failed to ensure he timely filed the appeal against the determination under appeal.

Reemployment/Availability Issue
Based on the above, the Tribunal does not have the jurisdiction to consider this matter.


DECISION
The appeal filed on April 30, 1998, against the January 30, 1998, is DISMISSED as untimely filed.  Benefits remain denied as shown on the determination.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 3, 1998.

                                 Jan Schnell, Hearing Officer

