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CLAIMANT                               INTERESTED EMPLOYER
LUTHER DRAYTON JR
TONY ROMAS

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Luther Drayton
None


ESD APPEARANCES
None


CASE HISTORY
Mr. Drayton timely appealed a determination issued on May 5, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Mr. Drayton worked for Tony Romas during the period March 19, 1997, through April 13, 1997.  Mr. Drayton earned $7 per hour as a dishwasher and less when he was a busser for an average of 20 to 25 hours per week.  Mr. Drayton was discharged for tardiness after he arrived late on April 14, 1998.

On April 13, 1998, Mr. Drayton was given a written warning about his tardiness.  The warning informed Mr. Drayton that any further infractions could result in his termination.  Mr. Drayton had been warned at least twice before the written warning.  He was typically late by a few minutes several times per week.

Mr. Drayton was unsure what time he arrived at the restaurant on April 14th and how long it took him to get into the building.  At first during the hearing, he said it took three or five minutes of ringing the bell to get in, which caused him to be late.  Later in the hearing, Mr. Drayton believed he arrived about seven minutes early and he needed to park his car, gather his belongings, walk to the door, grab the garbage cans, and then rang the bell.

Mr. Drayton had always had problems getting into the building because the cooks turn the music up loud in the mornings and cannot hear the bell.  He lives about five minutes from the business location.  Mr. Drayton contended he was early on April 14, 1998.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In Gregory, Comm'r Dec. No. 97 1014, July 25, 1997, the Commissioner states in part:


We hold that the testimony and evidence presented show the claimant repeatedly violated the employer's attendance policy, even in the face of disciplinary action. Persistent tardiness and absence without valid reason does constitute  misconduct connected with the work. Benefit Policy Manual, Section 435-2....

The record establishes Mr. Drayton was late numerous times and had been warned the night before the final infraction.  Mr. Drayton knew it took several minutes to get into the building in the morning, yet he failed to arrive at work with sufficient time for him to start work on time.  

Mr. Drayton's contention that he arrived at the business location at seven minutes before his scheduled start time is unsupported by the record.  He initially indicated he arrived on time, but was late starting due to his failure to get into the building.  It was later in the hearing that Mr. Drayton amended his testimony, placing him at the building seven minutes early.

Mr. Drayton failed to ensure he was on time to work.  In the face of numerous warnings, Mr. Drayton continued to be late.  His failure to ensure his timely arrival into the building, in light of the written warning the day before, establishes Mr. Drayton's discharge was for misconduct connected with the work.  


DECISION
The determination issued on May 5, 1998, is AFFIRMED.  Benefits are denied for the weeks ending April 18, 1998, through May 23, 1998.  Mr. Drayton's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 5, 1998.








Jan Schnell, Hearing Officer

