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STATEMENT OF THE CASE
On April 14, 1998, Mr. Burt was denied unemployment insurance benefits pursuant to AS 23.20.379 and pursuant to AS 23.20.387.  He was also held liable pursuant to AS 23.20.390 for the repayment of benefits to which he was not entitled, and for the payment of a penalty.

Mr. Burt appealed each of these determinations on May 4, 1998.  The issues before me are whether he voluntarily left suitable work without good cause, whether he knowingly made fraudulent misrepresentations on the claim for benefits, and whether he is liable for the repayment of benefits and for the payment of a penalty.

FINDINGS OF FACT

Mr. Burt was employed by K & L Distributors from May 20, 1993 to February 29, 1996 as a night loader and delivery truck driver.  He quit his employment because there was not enough work.  He belongs to the Teamster's Union, and had heard rumors that the union was beginning to get calls.  Had he continued to work at K & L Distributors, he would have missed the morning union call.  Mr. Burt did not get a call-out from the union, and has not worked since leaving K & L Distributors.

Mr. Burt filed a new claim for unemployment insurance benefits on November 29, 1995, and filed an additional claim on December 31, 1995.  He filed claims for the weeks-ending December 30, 1995 through June 8, 1996 at which time he exhausted his maximum payable benefits.  For the weeks in question, March 2 through April 13, Mr. Burt did not report any wages or payments, nor did he report that he had quit his employment.  As a result of his claim filing, he received $1,484.00 in benefits for the weeks-ending March 2, 1996 through April 13, 1996.

In response to a request from the Investigations Unit, K & L Distributors reported that Mr. Burt had worked during the weeks-ending March 2, earning $401.00, and that he had quit his employment on February 29.  During the week-ending March 9, he received vacation pay of $625.60.

Mr. Burt, during the hearing, had no excuse for not reporting the work, earnings, or quit.  He contends there was no intent to obtain benefits to which he was not entitled, and that he knew he was to report work and earnings.  He was, at the time, in "desperate financial straits."

STATUTORY PROVISIONS

AS 23.20.387.  Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.379.  Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1)
left the insured worker's last suitable work voluntarily without good cause; or


(2)
was discharged for misconduct connected with the insured worker's work.

(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

AS 23.20.390.  Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


. . . .
(f)
In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section. The department shall deposit into the general fund the penalty that it collects.

CONCLUSION

Good cause for voluntarily leaving suitable work is defined, in part, as "leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work."  8 AAC 85.095(c)(1).

A worker has good cause to leave work to accept other work which is more permanent, and which offers better wages or conditions.  However, a worker does not have good cause to leave work merely to seek other work.  Mr. Burt, I hold, did not have reasonable prospects of obtaining work through the union (particularly as evidenced by the fact that he has not worked since he quit K & L Distributors), and thus did not have good cause to leave his employment.

There are three elements which must be satisfied before a person can be held to have fraudulently filed for unemployment benefits.  The person must


•
have made a false statement or misrepresentation,


•
the false statement must have involved a material fact, and


•
there must be a showing of intent and knowledge.

A fact is "material" for purposes of unemployment misrepresentation "if it is relevant to the determination of a claimant's right to benefits; it need not actually affect the outcome of that determination."  Meyer v. Skyline Mobile Homes, 589 P.2d 89, 95 (Idaho 1979), cited in Charron v. State Dept. of Labor, 3 PA 92-208 CI (Alaska, 1993).

Wages earned and hours worked are material to a claim for unemployment insurance benefits.  Mr. Burt falsely certified that he did not work or earn wages during the weeks in question, and did not report that he had quit.  He thereby received benefits to which he was not entitled.  There remains the question of intent.

In a prior decision of the department, it was held that the falsification of the claim itself raises a presumption of fraud.


A presumption of intent to defraud arises on the basis of a falsified claim instrument itself.  The division's claim form has but one purpose.  It is the instrument executed by an individual desirous of receiving unemployment insurance benefits for a specific week.  To this end, it contains clear and unambiguous language detailing the material factors upon which the division will base its decision to pay or not to pay.  In addition, the individual completing the form certifies as to the truth of the answers and as to his understanding that legal penalties otherwise apply.  Thus, once established that a claim instrument has been falsified, the burden of proof shifts to the individual [to establish there was no intent to defraud.]  Morton, Comm'r. Dec. 79H-149, 9/14/79.

There is no question but that the "claim instrument has been falsified."  By his own admission, Mr. Burt reported incorrect information.  The burden now shifts to him to establish that there was no intent to defraud.


The phrase "preponderance of the evidence" has been given various meanings by different courts but, according to McCormick, et al on Evidence, 2d, H.B., § 339, P.794, "the most acceptable meaning seems to be proof which leads the trier of fact to find that the existence of the contested fact is more probable than its non-existence."  Sherling v. Kilgore, 599 P.2d 1352 (WY 1979).  Cited in Morrison, Comm'r. Dec. 85H-UI-369, IC Unemp. Ins. Rptr. (CCH), AK ¶8119.07, 1/31/86.

Mr. Burt could offer no reason why he failed to correctly report his work, earnings, and quit.  He was aware of the need to report such.  However, he was in great need of the benefits after having quit without any other work available to him.  The preponderance of the evidence establishes that Mr. Burt failed to report his work, earnings, and quit with the intent to receive benefits to which he knew he would not otherwise be entitled.

DECISION

The denial of benefits pursuant to AS 23.20.379 is AFFIRMED.  Benefits are denied for the weeks-ending March 9, 1996 through April 13, 1996, his maximum payable benefits are reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

The denial of benefits pursuant to AS 23.20.387 is AFFIRMED.  Benefits are denied for the weeks-ending March 2, 1996 through April 13, 1996, and for the weeks-ending April 18, 1998 through January 30, 1999.

The determination of liability pursuant to AS 23.20.390 is AFFIRMED.  Mr. Burt remains liable for the repayment of unemployment benefits and the payment of a penalty in the aggregate amount of $2,133.00.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on June 12, 1998.
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