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ALASKA DEPARTMENT OF LABORPRIVATE 


 EMPLOYMENT SECURITY DIVISION


P.O. BOX 107023


ANCHORAGE, ALASKA  99510-7023

APPEAL TRIBUNAL DECISION

Docket No:  98 1289        Hearing Date:  July 14, 1998 

CLAIMANT                               INTERESTED EMPLOYER
WAINO SALO JR
LYNDEN TRANSPORT INC

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Waino Salo, Jr.
None


ESD APPEARANCES
None


CASE HISTORY
Mr. Salo timely appealed a determination issued on May 28, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Mr. Salo worked for Lynden Transport, Inc. during the period April 1, 1996, through May 12, 1998.  He earned $16.95 per hour for full-time work as a warehouseman/driver.  Mr. Salo was discharged on May 12, 1998.

On May 11, 1998, Mr. Salo was involved in a trailer accident in the warehouse yard.  The employer believed Mr. Salo acted in anger, which resulted in additional damage (Exhibit 6) and opted to discharge him.  Mr. Salo denied acting in anger.

Mr. Salo admits to the accident that took place on May 11.  He had to relocate a trailer from a location away from the warehouse to the warehouse loading doors.  When pulling the trailer, he had to make a tight turn that resulted in catching the end of his trailer on a stationary flat bed.  Mr. Salo surveyed the situation and damage and opted to backup as he could not go forward.

While backing up, Mr. Salo's vision was decreased due to weather conditions and a blind spot on one side.  Additional damage was incurred, which Mr. Salo surveyed and decided on a course of action to untangle the trailers.  Mr. Salo was eventually successful in parking his trailer to a loading dock.

Mr. Salo did not think to get assistance as he thought he would be able to complete untangling the trailers by himself.  His trailer was in a "jack knife" position, which contributed to the additional damage when he backed up.

Mr. Salo was involved in one previous accident about one year ago wherein he received a warning notice.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, MC 45, states in part:


Deliberate carelessness or destructiveness in the use of company property implies a disregard of the employer's interests and constitutes misconduct in connection with the work.  However, it must be established that the worker was guilty of a reckless or wanton disregard of life or property, either by a positive act or an unreasonable lack of care....

The employer's failure to appear and provide direct sworn rebuttal testimony establishes Mr. Salo's testimony to be more credible.

The record fails to support the conclusion Mr. Salo acted willfully against his employer's interest.  Mr. Salo made a judgment call on what he needed to do to get the trailer free and parked for unloading.  His failure to call for assistance was simply a judgment call.  Misconduct connected with the work has not been shown in this matter.


DECISION
The determination issued on May 28, 1998, is REVERSED.  Benefits are allowed for the weeks ending May 16, 1998, through June 20, 1998.  Mr. Salo's maximum potential benefit entitlement reduced as a result of this determination is restored. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 14, 1998.








Jan Schnell, Hearing Officer

