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CASE HISTORY
Mr. Osteboe timely appealed a redetermination issued on June 11, 1998 that denied benefits under AS 23.20.378 on a holding that Mr. Osteboe failed to meet availability for work requirements while attending school.  The issue of a vocational training waiver regarding AS 23.20.382 was heard under a waiver of hearing notice.  Mr. Osteboe also made a timely protest of a June 25, 1998 determination that denied benefits pursuant to AS 23.20.375.  Benefits were denied in that case on a holding that Mr. Osteboe failed, without good cause, to meet reporting/filing requirements.


FINDINGS OF FACT
Training Issue
While employed in Aniak, Alaska by Yute Air as a airplane pilot, Mr. Osteboe was offered an opportunity to train on a different, larger aircraft.

Although Mr. Osteboe could have remained employed in Aniak flying a Cessna 207, Yute Air encouraged its workers to volunteer for this training as specially trained pilots were needed at Yute Air’s Anchorage facility.  Mr. Osteboe applied for and was accepted for the training.

Mr. Osteboe last worked in Aniak for Yute Air between April 30, 1998 and May 3, 1998.  He was placed in a leave of absence status while in training and guaranteed employment in Anchorage with Yute Air upon completion of that training.  The Anchorage branch of Yute Air only flews the aircraft on which Mr. Osteboe intended to receive training.

From May 4, 1998 to June 8, 1998, Mr. Osteboe attended ground school and flight training for a Bear Child Metro Liner aircraft in Texas for eight hours a day.  The upgrade training was offered by Merlin Express, aircraft manufacturer and Yute Air business partner.  Mr. Osteboe was responsible for all training related costs.

On June 8, 1998, after successfully completing the training and being certified on the new aircraft, Mr. Osteboe traveled to Anchorage, Alaska.  He began work for Yute Air in Anchorage on June 10, 1998.

In Alaska, all or most airplane pilots must start their career in the bush.  To achieve his goal of becoming a commercial airplane pilot, he must receive training in and accumulate flight hours on as many large aircrafts as possible, regardless of associated pay rates or earnings.  Mr. Osteboe willingly accepted a substantial pay cut by transferring from Aniak to Yute’s Air’s Anchorage facility.

In Aniak, Mr. Osteboe worked from 8:00 a.m. to 10:00 p.m. on a 30 days on/10 days off rotating work schedule.  He earned $35 per flight hour.  In Anchorage, his biweekly base is $625, which is figured on a point system.

Reporting/Filing Issue
On May 27, 1998, Mr. Osteboe filed an initial claim for unemployment insurance (UI) benefits from Texas via telephone through the Juneau, Alaska office.  He informed the UI representative of his out-of-state location and length of training.  A training questionnaire was completed during that contact.

Mr. Osteboe gave Aniak, Alaska as his mailing address to the UI representative.  He was not concerned with having his mail monitored or forwarded because the representative was aware he was in Texas.  This was Mr. Osteboe’s first benefit claim.

The UI representative informed Mr. Osteboe that claim information would be mailed to his Aniak address.  He understood that he was to wait to hear whether his claim was approved.  Mr. Osteboe does not recall being told anything about weekly or biweekly claim filing.

Mr. Osteboe returned to Anchorage, Alaska on June 8 after his training ended June 6, 1998.  He never returned to Aniak.

On June 11, 1998, Mr. Osteboe telephoned the Alaska Employment Security Division (AESD) Anchorage office, reopened his claim, and offered his new address in Anchorage, Alaska.

After receiving the June 11, 1998 training denial, Mr. Osteboe again contacted the AESD.  Initially, he was told the June 11 denial probably would be reversed.  Later, on June 25, 1998, he was told he had to file an appeal get the decision changed.  Also, he first learned of the biweekly filing requirement at that time.  On June 25, 1998, Mr. Osteboe filed biweekly claims for weeks ending May 30, 1998 and June 6, 1998.


PROVISIONS OF LAW
AS 23.20.378 provides in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department....


(c)
An insured worker is disqualified for waiting-week credit or benefits for a week of unemployment while the insured worker is pursuing an academic education.  A disqualification under this subsection begins with the first week of academic instruction and ends with the week immediately before the first full week in which the insured worker is no longer pursuing an academic education.  However, an insured worker who has been pursuing an academic education for at least one school term and who was working at least 30 hours a week during a significant portion of the time that the worker was pursuing an academic education is not disqualified for waiting-week credit or benefits under this subsection if the worker's academic schedule does not preclude full-time work in the worker's occupation and if the insured worker became unemployed because the worker was laid off or the worker's job was eliminated.  In this subsection,



(1)
"pursuing an academic education" means attending an established school in a course of study providing academic instruction of 10 or more credit hours per week, or the equivalent;



(2)
"school" includes primary schools, secondary schools, and institutions of higher education.

8 AAC 85.356 provides, in part:


A claimant who is attending training is available for work if



(1)
the claimant is not disqualified under AS 23.20.378(c);



(2)
the claimant is attached to the labor force and is ready and willing to immediately accept suitable full‑time work for which the claimant is presently qualified; and



(3)
the claimant




(A)
while working full‑time and attending training, became unemployed for reasons not attributable to the training, and the hours of training have not changed substantially;




(B)
began attending training after becoming unemployed and no rearrangement of the training schedule would be necessary to accommodate at least one regular work shift in an occupation suitable for the claimant; or




(C)
is willing and able to change the training schedule or leave the training to accept suitable work. 

AS 23.20.382 provides in part:


(a)
Benefits or waiting-week credit for any week may not be denied an otherwise eligible individual because the individual is attending a vocational training or retraining course with the approval of the director of the employment security division or because, while attending the course, the individual is not available for work or refuses an offer of work.


(d)
an otherwise eligible individual may not be denied benefits or waiting-week credit for any week because the individual is in any training approved under 29 U.S.C. 1651 - 1658, as amended by P.L. 100-418, and, while attending the training, is not available for work, fails to seek work, or refuses work.

8 AAC 85.200 provides, in part:


(a)
A claimant who is attending training or intends to enter training must provide the following information when applying for benefits under AS 23.20 and this chapter:



(1)
a written description of the training course;



(2)
the beginning date and total period of training;



(3)
the name and address of the training provider; and



(4)
the reason for taking the training.


(b)
The director shall approve training for a claimant if



(1)
the claimant needs training to




(A)
overcome immediate barriers to reemployment, including disability, obsolete skills, or lack of work search skills;




(B)
remain employable in the claimant's customary occupation;




(C)
end a pattern of employment in temporary, casual, or unskilled work and increase skill level, earning power, or employment opportunities; or




(D)
obtain a necessary occupational safety and health certification;



(2)
the training is




(A)
a vocational training or retraining course;




(B)
taken on the full time schedule offered by the training provider; and




(C)
is not a home-study or correspondence course;



(3)
a surplus of qualified workers in the training occupation does not exist in the geographical area in which the claimant is seeking work; and



(4)
the claimant has the aptitude to successfully complete the training.


(c)
The director may not deny training approval for training solely based on



(1)
the length of the training;



(2)
the cost of the training; or



(3)
the lack of a contract of employment at the conclusion of the training.


(d)
The director shall approve training for a claimant who leaves unskilled work to attend the training if the claimant meets the other requirements of this section.


(e)
Notwithstanding (a) ‑(d) of this section, the director shall approve training for a claimant who is placed in the training under a state or federal training program sponsored directly or indirectly by 



(1)
the United States Secretary of Labor; or



(2)
a state or federal employment or training agency.

AS 23.20.375 provides in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment for which the insured worker has not been disqualified under AS 23.20.360, 23.20.362, 23.20.378 - 23.20.387, or 23.20.505 if, in accordance with regulations adopted by the department, the insured worker has



(1)
made an initial claim for benefits; and



(2)
for that week, certified for waiting-week credit or made a claim for benefits.

8 AAC 85.102 reads, in part: 


(a)
An intrastate claimant located in this state is eligible for waiting week credit or benefits for a week if the claimant



(1)
files a continued claim for the week as required in this section; and



(2)
meets all requirements of AS 23.20 and this chapter.


(b)
A claimant shall file a continued claim



(1)
by mail to a regional claim center of the division in Anchorage, Fairbanks, or Juneau, as assigned by the director;



(2)
in person or by mail at an employment office of the division, if permitted by the director; or



(3)
by telephone to a telephone filing center of the division, if permitted by the director.


(c)
A continued claim for a week is filed when



(1)
the completed claim form provided by the division for a continued claim has been mailed or delivered in person to an employment office or regional claim center of the division; or



(2)
the claimant has provided information on eligibility for the week by telephone to a telephone filing center of the division.


(d)
The filing date of a continued claim filed by mail is the postmark date of the mailing of the completed claim form.  If the postmark date is not readable, the date that the form for the claim was completed is the date of filing.  However, if the claim is received by the division more than seven days after the date that the form was completed, the date of receipt is the date of filing.


(e)
The date of filing of a continued claim filed by telephone is the date that the claimant accesses the telephone filing system and provides claim information for the week using the claimant's personal identification number.


(f)
A continued claim must be filed on forms provided by the division or according to the telephone filing procedures of the division.  For each week claimed, the claimant shall answer specific eligibility questions and shall certify to the truthfulness and completeness of the answers.


(g)
A continued claim for a week may not be filed before the end of the week claimed.  A continued claim may not be filed later than 14 calendar days after the end of the week claimed, with the following exceptions:




(A)
if the director authorizes the filing of bi‑weekly claims, the claim may not be filed later than 14 days after the end of the bi‑weekly period authorized by the director;




(B)
a claim for benefits for a week of partial unemployment may not be filed later than 14 days after the claimant receives wages for that week.


(h)
The director shall extend the time allowed in (g) of this section for filing a continued claim if the claimant has good cause for filing a late claim and the claimant files the claim as soon as possible under the circumstances.


(i)
For the purposes of (h) of the section, "good cause" means circumstances beyond a claimant's control that the division determines leave the claimant with no reasonable choice but to delay filing the claim; "good cause" includes illness or disability of the claimant, processing delays within the division, or failure of the division to provide sufficient or correct information to the claimant in order to file a continued claim.


CONCLUSION
Training Issue
In Wikle, Comm’r Decision No. 97 0114, April 8, 1977, the Commissioner of Labor addressed vocational waiver and availability provisions, in part, as follows:


The claimant took a leave of absence from his permanent job with a security firm to obtain employment as a pilot with a small airline in Bethel. He needed to put in ten hours of "route experience" with the airline before they would hire him. He worked with them, unpaid, for nine hours of flight time before he was rejected. He was on call for most of the three weeks, waiting for weather to allow him to fly the ten hours.


The Tribunal properly applied the law to the facts. The claimant was not in training, vocational or otherwise, although we can see where the division might have originally considered the situation as such. If a claimant is attending training and unavailable for work, a training waiver might be allowed under certain conditions. A claimant who leaves skilled work to obtain the training is not eligible for such a waiver. Thus the claimant would not be eligible even if this were a vocational training situation.


Even though the claimant was not in training, he was committed to full-time participation with the airline. That involvement took him to another city and required him to be on call on more than a full-time schedule. The claimant was not available for work in his labor market because of his attachment to the airline, whether it would have eventually led to employment with them or not. The fact that he was on a leave of absence from his regular employer reveals that he was not available for full-time employment, with the exception of his prospects for work with the airline. Such a restriction, we hold, is disqualifying under the statute. The Department therefore adopts the Tribunal's findings, conclusion, and decision.

Mr. Osteboe’s ground school training was vocational in nature.  Similar to the Wikle case cited above, Mr. Osteboe took a leave of absence from skilled employment as a pilot, trained outside his usual labor market in Aniak, Alaska, and returned to a guaranteed job in Anchorage, Alaska immediately following training.  Because Mr. Osteboe temporarily suspended the employment contract to attend training, he is not eligible for a vocational training waiver.  And, he obviously had no plans to work in Texas while in training, Mr. Osteboe fails to meet requirement under the available for work provisions of the law.

Reporting/Filing Issue
Under the claim filing statute and regulations, benefits are payable to an otherwise eligible individual if their claim certification is properly filed within a 14‑day time limit or good cause is found for the late filing.

As in a late appeal, a late claim certification "may be accepted only if the appellant can show some incapacity, 'be it youth, illness, limited education, delay by the post office, or excusable misunderstanding...' Borton v. Employment Sec. Div., No. IKE‑84‑620 Civ. (Alaska Superior Ct., 1st J.D., October 10, 1985)"; as cited in Aleshire, Comm'r Dec. No. 9028559, January 30, 1991.

"When a claimant approaches an unemployment insurance representative for instructions, it is the responsibility of that representative to provide complete and accurate information regarding the claimant's request."  In Murphy, Comm'r Decision No. 87H‑UI-283, September 29, 1987.

It is unusual that a trained AESD representative would fail to advise a new client about his/her responsibility to be able to receive mail and file biweekly claims in a timely manner.  However, the appeal file lacks any information that Mr. Osteboe was indeed given that information.  In light of the testimony offered, Mr. Osteboe is being given the benefit of the doubt.  Therefore, the biweekly claim in question is being considered as timely filed.


DECISION
The June 11, 1998 training redetermination is AFFIRMED.  Benefits are denied for weeks ending May 9, 1998 to June 6, 1998 under AS 23.20.378 and 23.20.382.

The June 25, 1998 reporting/filing determination is REVERSED.  Benefits are allowed for weeks ending May 30, 1998 to June 6, 1998 under AS 23.20.375, if otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on August 11, 1998.


Doris M. Neal


Hearing Officer

