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APPEAL TRIBUNAL DECISION

Docket No:  98 2702        Hearing Date:  January 8, 1999 

CLAIMANT                               
INTERESTED EMPLOYER
THOMAS LOGAN
ARMY APPROPRIATED #422

CLAIMANT APPEARANCES                   
EMPLOYER APPEARANCES 
Thomas Logan
None

ESD APPEARANCES
None


CASE HISTORY
Mr. Logan appealed a redetermination issued on June 11, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.  Mr. Logan filed his appeal on December 14, 1998, raising an issue of timeliness pursuant to AS 23.20.340.


FINDINGS OF FACT
Timeliness of Appeal Issue
Mr. Logan established an unemployment insurance claim year effective April 3, 1998.  He began filing for benefits with the week ending April 25, 1998.  Mr. Logan received the June 11, 1998, redetermination under appeal shortly after it was mailed to his Oregon residence.  A June 11, 1998, determination was also sent to and received by Mr. Logan.  The redetermination simply corrected the disqualification dates.

When he received the determinations, Mr. Logan's work separation was being investigated by the Department of Army.  He received the results of that investigation in August 1998.  Mr. Logan did not have evidence of his work separation, so he did not file the appeal within the 30-day time frame set forth in the appeal instructions.  The appeal rights warn:


Both the employer and the claimant have the right to appeal this determination.  You can file an appeal in person, by mail, or by telephone at any Appeal Tribunal office or UI Call Center.  If you wish, you can telephone the office or write a letter, identifying the determination you disagree with and stating you wish to appeal.  You must file your appeal within 30 days from the mailing date of this determination.  If you request an appeal by letter, the postmark date on your letter will be used as the date of your appeal.  The 30-day appeal period may be extended only if the delay is for reasons beyond your control.

Mr. Logan delayed four months before filing his appeal after getting the results of his work separation investigation.  He did not know if he "had a chance" in an appeal hearing and opted to file his request when he exhausted his benefit entitlement.

Work Separation Issue
See Conclusion and Decision.


PROVISIONS OF LAW
AS 23.20.340 provides, in part:


(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.


(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 - 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it.  The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations....


CONCLUSION
Timeliness of Appeal Issue
In Boron vs. ESD, Superior Ct., K-84-620 CI, 1C CCH Unemp. Ins. Rptr, AK, 8110, October 10, 1985, the court states in part:


It is clear from Ester v. Department of labor, 625 P.d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.


If the delay is short, the claimant need show only some cause; for longer delays more cause must be shown.

Mr. Logan had until July 14, 1998, to file a timely appeal.  He waited five months beyond the appeal period to file his request.  Even after receiving the investigation results, Mr. Logan delayed his appeal for four months.  He filed his appeal request in December 1998 for two reasons:  1) his regular benefit entitlement exhausted and 2) he received the result of his work separation investigation.  

The desire to first assemble proof in support of contentions on appeal does not constitute a reason beyond the appellant's control for so long a delay.  Rosenberger, Comm'r Dec. No. 9322918, July 26, 1993.  Smith, Comm'r Dec. No. 9428097, August 23, 1994.  The Department has long held that waiting for supporting documents is not good cause for delaying the filing of an appeal.  Hail, Comm'r Dec. No. 8924805, November 16, 1989.  Dingler, Comm'r Dec. No. 9428375, October 5, 1994.  

Finally, filing an appeal because the claimant's entitlement has exhausted does not meet the definition of circumstances beyond one's own control.  Mr. Logan did not display an inability to comprehend or understand verbal and/or written instructions.  There is no ambiguity about the appeal time frame.  Circumstances beyond Mr. Logan's control has not been shown in this matter.

Work Separation Issue
Based on the above, the Tribunal does not have the jurisdiction to consider this matter.


DECISION
The appeal filed on December 14, 1998, against the redetermination issued on June 11, 1998, is DISMISSED as untimely filed.  Benefits are denied as shown on the redetermination. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 8, 1999.








Jan Schnell, Hearing Officer

