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CASE HISTORY

Mr. Lindberg timely appealed a determination issued on December 28, 1999, that denies benefits pursuant to AS 23.20.379.  The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Lindberg worked for the Salvation Army during the period November 30, 1999, through December 13, 1999. He earned $7 per hour for full-time work as a janitor. Mr. Lindberg’s employment ended on December 13.

On December 13, Captain Davis (commanding officer) approached 

Mr. Lindberg to discuss incomplete job duties. Before Captain Davis could begin the discussion, Mr. Lindberg apologized for being late that morning. Captain Davis discussed the importance of being on time or contacting the employer. 

After Captain Davis remarked on Mr. Lindberg’s failure to complete his job assignment from two days earlier, Mr. Lindberg said, “I’ll go get my stuff.” Captain Davis indicated Mr. Lindberg did not have to quit. The parties disagree with the events that took place next.

Mr. Lindberg contends:

· Captain Davis felt he (Mr. Lindberg) did not sufficiently clean the toilets as instructed;

· The two men agreed to go over to the toilets for inspection;

· Captain Davis continued to say Mr. Lindberg did not clean the toilets, resulting in each other calling the other a liar;

· After Mr. Lindberg said, “I won’t put up with this (being called a liar),”  Captain Davis told him to get his “sh—t and go”;

· He did not squabble or become angry with Captain Davis until after he was “discharged” and Captain Davis continued to talk about the work performance; and

· At the end of the discussion, he was never told he did not have to quit or that work remained available to him.

Captain Davis contends:

· He always rates new employees’ performance after two weeks and the discussion with Mr. Lindberg was an attempt to improve communication and performance;

· They went over to the toilets but not to inspect them as he (Captain Davis) had cleaned them the day before;

· He told Mr. Lindberg several times during the conversation he did not have to quit, including after Mr. Lindberg had gathered his belongings;

· He never told Mr. Lindberg to “get his sh- and go.” Mr. Lindberg instead said, “You’ve called me a liar. I’ll get my stuff and leave”; and

· Mr. Lindberg was immediately defensive from the onset of the discussion.

Mr. Lindberg admits he thought Captain Davis was going to discharge him when the discussion first took place. Captain Davis had no intention of discharging Mr. Lindberg, he wanted to stress the importance of communication and completing tasks. Mr. Lindberg admits he failed to set out the Sunday School chairs on 

December 11 but apologized to the employer.

The parties further agree Mr. Lindberg was angry and upset when he left the work site.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week

          credit or benefits for the first week in which the

          insured worker is unemployed and for the next five

          weeks of unemployment following that week if the

          insured worker

          (1)  left the insured worker's last suitable work

               voluntarily without good cause; or

          (2)  was discharged for misconduct connected with

               the insured worker's work….

8 AAC 85.095 provides in part:

     (c)  Good cause for voluntarily leaving work under AS

          23.20.379(a)(1) includes

          (1)  leaving work for reasons that would compel a

               reasonable and prudent person of normal

               sensitivity, exercising ordinary common sense, to

               leave work; the reasons must be of such gravity

               that the individual has no reasonable alternative

               but to leave work….

     (d)  "Misconduct connected with the insured worker's work"

          as used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….

CONCLUSION

The Tribunal must resolve the discrepancies in the testimony of the parties. In doing so, credibility of the witnesses who afforded the testimony is decided. Credibility decisions are up to the trier of fact to make. Jaeger v. Stevens, 346 F. Supp. 1217, 1225 

(F. Col 1971).

The Tribunal accepts Captain Davis’ testimony as more reliable for the following reasons:

· The employer has nothing to gain (or lose) in an unemployment insurance appeal hearing.

· Mr. Lindberg’s contention he and Captain Davis were going to the toilets to inspect their cleanliness is without merit. The toilets had already been cleaned by the captain and therefore there would be no need to view them.

· It is logical Mr. Lindberg did in fact “squabble” with Captain Davis prior to the “discharge.” Mr. Lindberg did not dispute Captain Davis’ testimony that he (Mr. Lindberg) was defensive from the onset of the discussion. This is further supported by the fact Mr. Lindberg immediately offered to get his belongings because he believed he was discharged.

· It is logical to conclude anger could have prevented him from “hearing” the employer tell him he did not have to quit.

Accordingly, Mr. Lindberg maintains the burden to show he had good cause for leaving work. Good cause requires the showing the worker had compelling reasons to quit and exhausted reasonable alternatives before leaving.

First, Mr. Lindberg’s decision to leave because he felt the employer had called him a liar is not a compelling reason for quitting. Disputes between employer and employee are not uncommon in the work place. The employer believed the work was incomplete. Mr. Lindberg, given his relatively short time on the job, should have accepted the comments without an argument.

Finally, Mr. Lindberg chose to leave his employment rather then try and work it out with Captain Davis. He could have tried contacting another employee who may have witnessed the cleaning or the results prior to Captain Davis’ cleaning. Mr. Lindberg could have requested details about his cleaning that he may have overlooked. Therefore, the disqualifying provisions of AS 23.20.379 were properly applied in this matter.

Had Mr. Lindberg been discharged, the Tribunal would have been forced to examine the “squabble” or argument between the men. An employee who chooses to argue with his employer may be considered insubordinate, which could result in a discharge for misconduct connected with the work.

DECISION
The determination issued on December 28, 1999, is AFFIRMED.  Benefits are denied for the week ending December 18, 1999, through January 22, 2000. Mr. Lindberg’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 1, 2000.
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