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STATEMENT OF THE CASE

On February 14, 2000, Ms. Taves timely appealed a denial of unemployment insurance benefits pursuant to AS 23.20.379. The issue before the Tribunal is whether Ms. Taves was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Taves began working for Tundra and Ice, Inc., d/b/a McDonalds, on September 6, 1999. She last worked on November 11, 1999. At that time, she normally worked 25 to 30 hours per week, and earned $6.50 per hour in her position as a crew person.

Tundra and Ice’s attendance policy provides that an employee is to call in two hours before the employee’s shift if the employee is not going to be at work or is going to be late. If the employee fails to call in two hours before the shift, Tundra and Ice considers the employee to be a no-show. The first time an employee is a no-show, Tundra and Ice imposes a 15-day suspension. The second no-show results in termination. However, managers of the individual outlets have considerable discretion on the imposition of the policy.

One person in the corporate office is responsible for scheduling the employees for all four McDonald’s owned by Tundra and Ice. This person makes out a weekly schedule on each Tuesday. The schedule is then transmitted to and posted by the individual managers each Wednesday.

Ms. Taves’ manager was Isaac Humes. Tundra and Ice no longer employ Mr. Humes. His last day of work was in late December. Ms. Ferguson is the human resources manager. She testified from notes in Ms. Taves’ personnel file, and from conversations she had with Mr. Humes.

According to Ms. Ferguson,

· Ms. Taves was absent on September 26, 27, and 28. Ms. Ferguson had no information why Ms. Taves was considered a “no-show,” but opined that, if Ms. Taves had called in, she would have been considered just late to work;

· Ms. Taves was considered a “no-show” on October 12, 13, and 14. There are no file notes that Ms. Taves called in.

· Ms. Ferguson believes that Ms. Taves was placed on suspension for 15 days after the September 26 through 28 absences. However, there are no file notes to support this.

According to Ms. Taves,

· On September 26,

· there was a freezing rain and snow in North Pole, where she lived and worked.

· She was dependent on her bicycle for transportation.

· The roads were too slippery to ride her bicycle.

· She called in, and was told to stay home that day and the following two days until weather improved.

· She was scheduled to be at work at 6:00 a.m.

· She did not call until after 5:00 a.m. because she does not have a telephone, and had to wait for her neighbor to wake up so she could use her neighbor’s telephone.

· On October 11,

· Ms. Taves had to take her 13-year old daughter to school.

· Because of the early hour they needed to leave North Pole, she was unable to call her supervisor.

· Mr. Humes suspended her for 15 days.

While on suspension,

· Ms. Taves and her daughter drove to Anchorage to seek work and more affordable housing.

· Before leaving, she checked the work schedule, and wrote down that she was scheduled to be at work on November 2 at 6:00 a.m.

· They left Anchorage on November 1 about 8:00 or 9:00 p.m.

· About 11:00 p.m., Ms. Taves decided to check her notes, believing she was scheduled for November 2 at 8:00 a.m., but found she was actually scheduled for 6:00 a.m.

· She called the night-shift manager, and told her she would be unable to be at work on time.

· Outside of Wasilla, the heater on Ms. Taves’ car burned out.

· She drove back to Wasilla, but no heater was available.

· It would take two to three days for a heater motor to arrive and be installed.

· Ms. Taves continued to drive to Fairbanks, arriving the evening of November 3.

· When she went to work on the morning of November 4, she learned that Mr. Humes had fired her.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

An employee has the affirmative duty to be at work when and where scheduled. Moors, Comm'r Dec. 84H-UI-291, November 6, 1984. This is implicit in any employment relationship. Misconduct, however, can only be found if an employee wilfully and wantonly disregarded the best interest of the employer.

Ms. Taves had good reason to be absent from work on September 25, 26, and 27. Although an employee is expected to ensure that she has adequate transportation to get to work, Mr. Humes had told her to take three days off. She had his permission to do so, and so it cannot be concluded that this was an unexcused absence. Excused absences do not constitute misconduct.

Mr. Humes suspended Ms. Taves for 15 days beginning October 12, not because she was late for work, but rather because she had not called in two hours before her shift began. Her failure to do so, while understandable, does not constitute a good reason for the failure. Ms. Taves must have known the night before that she would have to take her daughter to school. She could have told Mr. Humes or a shift manager at that time.

Even if her failure to call in sufficiently before her shift was for good reason, her failure to return from the suspension on time was not. It is well known and understood that delays frequently occur while driving in Alaska in the winter. Any number of things can happen when a person undertakes to drive the distance Ms. Taves did when driving from Anchorage to Fairbanks. The prudent person does not leave Anchorage a few hours before scheduled to be at work with the hopes that there will be no accidents along the way, no car problems, no sudden heavy snow storms, or other such common winter-driving circumstances mandating a delay in travel.

The reason for the delay may have been beyond Ms. Taves’ control. However, her failure to prudently leave well before being scheduled for work was not beyond her control. Her failure to call in at least two hours before her shift on October 12, and her failure to return to work on time after her suspension are both acts amounting to a wilful and wanton disregard of Tundra and Ice’s interest.

It is the conclusion of the Appeal Tribunal that Ms. Taves was discharged for misconduct connected with her work.

DECISION

The notice of determination issued in this matter on January 18, 2000 is AFFIRMED. Ms. Taves is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending November 6, 1999 through December 11, 1999. The reduction of Ms. Taves’ benefits and her ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on March 10, 2000.
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