JACKSON, Royal
00 0459
Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

P.O. BOX 107023

ANCHORAGE, ALASKA 99510-7023

APPEAL TRIBUNAL DECISION

Docket No.  00 0459    Hearing Date:  March 13, 2000

CLAIMANT:

ROYAL JACKSON

CLAIMANT APPEARANCES:


Royal Jackson


ESD APPEARANCES:


None


CASE HISTORY
Mr. Jacksonfillin "" \d "" timely appealed a February 24, 2000, refillin "" \d ""determination that denied benefits under AS 23.20.378. The determination disqualified Mr. Jacksonfillin "" \d "" on the ground that hefillin "" \d "" is not available for full-time suitable work while attending school. The determination also denied Mr. Jackson a vocational training waiver from the availability requirements pursuant to 

AS 23.20.382.


FINDINGS OF FACT

Mr. Jacksonfillin "" \d "" established an unemployment insurance claim effective December 28, 1999fillin "" \d "". At the time hefillin "" \d "" opened hisfillin "" \d "" claim for benefits, Mr. Jacksonfillin "" \d "" last worked as a cashier/stockerfillin "" \d "" in late June 1999fillin "" \d "".

On September 1, 1999, Mr. Jackson began attending the Alaska Vocational Training Center in Seward in pursuit of a certificate in business and office technology. Mr. Jackson attends school five days per week for about eight hours each day. He expects to receive his certificate on May 5, 2000. 

Mr. Jackson quit his job as a cashier in Kake to get ready to attend the school in Seward. He wanted to further his education and learn a skill that would allow him employment indoors. 

The redetermination under appeal found Mr. Jackson’s last work to be unskilled and reads in part:

You left unskilled labor to attend vocational training. You left that position on 06-30-99 and started school on 

09-01-99. You left work early to take the summer off prior to starting school. You stated non-availability for full-time employment due to school attendance. Please inform our office when this condition changes.

The Employment Security Division also issued Mr. Jackson a voluntary leaving determination on February 24, 2000, which concluded his last work to be unskilled. Mr. Jackson admits he is not willing to work while attending school.

PROVISIONS OF LAW

AS 23.20.378 provides in part:

(a) An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department….

AS 23.20.382 provides in part:

     (b)  An otherwise eligible individual may not be denied

          benefits or waiting-week credit for any week because

          the individual is in training approved under 19 U.S.C.

          2296(a)(1) (sec. 236(a)(1), Trade Act of 1974), if

          (1)  while attending the training, the individual is

               not available for work, fails to seek work, or

               refuses work; or 

          (2)  the individual left work that was not suitable

               employment to enter training….

8 AAC 85.200 provides:

     (a)  A claimant who is attending training or intends to

          enter training must provide the following information

          when applying for benefits under AS 23.20 and this

          chapter:

          (1)  a written description of the training course;

          (2)  the beginning date and total period of training;

          (3)  the name and address of the training provider; and

          (4)  the reason for taking the training.

     (b)  The director shall approve training for a claimant if 

          (1)  the claimant needs training to 

               (A)  overcome immediate barriers to reemployment,

                    including disability, obsolete skills, or

                    lack of work search skills;

               (B)  remain employable in the claimant's customary

                    occupation;

               (C)  end a pattern of employment in temporary,

                    casual, or unskilled work and increase skill

                    level, earning power, or employment

                    opportunities; or

               (D)  obtain a necessary occupational safety and

                    health certification;

          (2)  the training is 

               (A)  a vocational training or retraining course;

               (B)  taken on the full time schedule offered by

                    the training provider; and

               (C)  is not a home-study or correspondence course;

          (3)  a surplus of qualified workers in the training

               occupation does not exist in the geographical area

               in which the claimant is seeking work; and

          (4)  the claimant has the aptitude to successfully

               complete the training.

     (c)  The director may not deny training approval for

          training solely based on

          (1)  the length of the training;

          (2)  the cost of the training; or

          (3)  the lack of a contract of employment at the

               conclusion of the training.

     (d)  The director shall approve training for a claimant who

          leaves unskilled work to attend the training if the

          claimant meets the other requirements of this section.

     (e)  Notwithstanding (a)-(d) of this section, the director

          shall approve training for a claimant who is placed in

          the training under a state or federal training program

          sponsored directly or indirectly by 

          (1)  the United States Secretary of Labor; or

          (2) a state or federal employment or training agency. 

CONCLUSION

The Tribunal will not address whether Mr. Jackson’s last work was skilled or unskilled. The Employment Security Division made the determination his last work was unskilled. The Tribunal will not disturb that conclusion. The redetermiation under appeal appears to deny Mr. Jackson because of the two-month time period between the last day of his work and the beginning of school.

The voluntary leaving statute (AS 23.20.379) addresses the timing between last work and schooling. However, the provisions for the vocational waiver do not require an individual to begin his schooling immeditately upon separating from work.

There is no dispute Mr. Jackson is not available for work while attending school. Therefore, he is not eligible for benefits under AS 23.20.378. However, a claimant who qualifies for a vocational training waiver does not need to meet the availability for work requirements under the statute.

The basis of Mr. Jackson’s disqualification appears to be based solely on the length of time between his work separation date and the start of his training. It further appears from the record that Mr. Jackson meets the other criteria required of the vocational training waiver. Therefore, the determination under appeal will be reversed.


DECISION
The refillin "" \d ""determination issued on February 24, 2000,fillin "" \d "" is REVERSEDfillin "" \d "".  Benefits are allowedfillin "" \d "" from the week ending January 1, 2000,fillin "" \d "" through May 27, 2000fillin "" \d "", if otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 14, 2000fillin "" \d "".








Jan Schnell, Hearing Officer


