SOLNICK, Nancy L.

Docket No. 00 0854

Page 7

ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 107023

ANCHORAGE, ALASKA  99510-0723

APPEAL TRIBUNAL DECISION

Docket No. 00 0854

Hearing Date:
May 3, 2000

CLAIMANT:
NANCY L SOLNICK

CLAIMANT APPEARANCES:
ESD APPEARANCES:
Nancy L. Solnick
James Schwanke

CASE HISTORY

Ms. Solnick appealed two determinations. Each cites AS 23.20.360 in prorating earnings against her unemployment insurance benefits, AS 23.20.505 in denying benefits for some weeks by holding she was not unemployed, and AS 23.20.390 in holding her liable for overpaid benefits. The April 3, 2000 determination holds her liable to repay $516. The April 4, 2000 determination holds her liable to repay $1,009.

FINDINGS OF FACT

Both the determinations under appeal establish overpayments because one of Ms. Solnick’s employers reported higher earnings amounts than Ms. Solnick reported on her claims for benefits. That employer is the Sheraton Anchorage Hotel (Sheraton). A question arises regarding whose reported amounts, the claimant’s or the employer’s, are correct? A question also arises whether the determinations are correct on their face.

James Schwanke is a Fraud Investigator with the Benefit Payment Control office. During the hearing, Mr. Schwanke identified the alleged weekly overpayment amounts for both determinations.

Exhibit 6 is a copy of the April 3, 2000 determination that holds Ms. Solnick liable for $516 in overpaid benefits. Exhibit 7 is a copy of the determination’s “Audit Summary” page that identifies seven allegedly overpaid weeks ending in 1998 that result in the $516 overpayment liability. The audit summary lists for each week the wages reported by the claimant, the wages reported by specific employers, that the overpayments are nonfraudulent, and whether Ms. Solnick was fully employed.

The weekly overpayment amounts for the weeks shown on Exhibit 7 total $516. Taking the documents at face value, there are no obvious inconsistencies between Exhibits 6 and 7.

Exhibit 4 is a copy of the April 4, 2000 determination that holds Ms. Solnick liable for $1,009 in overpaid benefits. Exhibit 5 is a copy of the determination’s “Audit Summary” page that identifies ten allegedly overpaid weeks ending in 1997 that result in the $1,009 overpayment liability. The audit summary lists for each week the wages reported by the claimant, the wages reported by specific employers, the overpayments are nonfraudulent, and whether Ms. Solnick was fully employed.

The weekly overpayment amounts for the weeks shown on Exhibit 5 total $810. Exhibits 4 and 5 are inconsistent.

Both determinations in this matter result from the Benefit Payment Control (BPC) office’s automated computer program. The software of the program creates errors involving waiting weeks.

The discrepancy between the April 4 determination and its audit summary results from an automated computer software problem that omitted identification of a $199 overpayment for the week ending June 14, 1997. A claimant cannot be expected to read and understand the determination and prepare an effective defense against it.

In her correspondence with BPC prior to filing her appeal, Ms. Solnick adamantly declared that earnings reports from the Sheraton are incorrect. She continued her protest in the appeal she filed on April 5, 2000 through the Audit and Recovery unit.

Ms. Solnick’s testimony establishes that in at least 1997 and 1998 she and other employees suffered problems with almost every paycheck from the Sheraton. She describes the problems as chronic errors involving work hours. 

Ms. Solnick argues she properly reported her earnings on her unemployment insurance claims. She remains adamant that the Sheraton has misreported her earnings and has caused the overpayments for which BPC holds her liable.

In addition to her current overpayment problems, Ms. Solnick has had to previously work with unemployment insurance representatives in attempts to correct earnings from the Sheraton. The Sheraton allegedly has had payroll problems for years.

The week ending June 28, 1997 earnings shown on Exhibits 41 and 5 apparently reflect one of the more dramatic examples of the Sheraton’s payroll reporting inconsistencies. Such inconsistencies raise questions about the reliability of evidence attributable to the Sheraton.

Exhibit 41 is an undated Audit Summary form that BPC apparently issued to Ms. Solnick before April 2000. Exhibit 41 shows that for the week ending June 28, 1997, the Sheraton reported Ms. Solnick earned $262.56.

The $262.56 shown on Exhibit 41 for the week ending June 28, 1997 reflects earnings the Sheraton reported to Employment Security Tax (EST) for tax purposes. The Sheraton may be subject to taxes on that amount.

Exhibit 5 shows the Sheraton now reports Ms. Solnick earned $417.62 during the week ending June 28, 1997. The $417.62 shown on Exhibit 5 for the week ending June 28, 1997 reflects earnings the Sheraton reported to BPC for proration against Ms. Solnick’s unemployment insurance benefits.

Ms. Solnick’s approximately 17 years of employment with the Sheraton ended around November 1998. For the last year of her employment, the Sheraton had her punch a time clock. She signed the backs of her time cards. Prior to installation of the time clock, the Sheraton had Ms. Solnick complete time sheets. She signed the time sheets.


PROVISIONS OF LAW
AS 23.20.360 provides:


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.390 provides, in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

(f) In addition to the liability under (a) of this

section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.

AS 23.20.505 provides, in part:

(a) An individual is considered "unemployed" in a week

during which the individual performs no services and for which no wages are payable to the individual, or in a week of less than full-time work if the wages payable to the individual for the week are less than one and one-third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50.


POLICY AND PRECEDENT
The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal. Galusha, Comm’r Dec. 96 2396, February 11, 1997.

In Russell, Comm’r Dec. 00 0232, April 21, 2000, the Commissioner of Labor and Workforce Development addressed the value of various types of employer supplied evidence. The Commissioner held:

In his initial appeal to the Tribunal the claimant indicated he did not agree with the indicated earnings in some of the weeks the employer reported. He also contended that sometimes the employer would pay him for extra hours that he did not work. 

During the hearing the claimant brought out that he was paid a daily per diem rate by the employer to cover travel expenses he incurred. The Tribunal remanded that portion of the issue to the division to determine if such payments were deductible. The Tribunal apparently did not believe the earnings shown in each of the weeks in question by the employer included the $24 as contended by the claimant. The Tribunal did not state why it did not believe the claimant on that point. Even discounting that amount, however, when the Tribunal attempted on one occasion to reconcile the number of hours reported during a specific week with the pay the claimant allegedly received It was unsuccessful in coming to the same amount the employer reported. The Tribunal assumed some of the hours the claimant worked (over 8 per day) would be paid as overtime, but using that reasoning the amount still would not be reconciled to the hours and pay rate shown. 

The claimant indicates he did not fill out a daily time report and the employer did not use a time clock. We then must question the amounts the employer has shown on the earnings report. Under these circumstances, the claimant had a right to confront the primary evidence of work and wages and, if necessary, cross-examine an employer witness who had direct knowledge of his employment. The investigative report does not qualify under the business records exception to the hearsay rule, especially when unsupported by any employer testimony. It therefore does not support the disqualification in the face of the claimant's testimony that he disputes the amounts the employer has shown that he earned.  

The claimant's unequivocal admission might have salvaged this evidence, but at the hearing he was not persuaded that the hearsay information on his hours of employment and the amounts paid were all correct. That did not dispose of his due process right to confrontation.

The Tribunal is not in a position to investigate these matters. Since no underlying evidence was submitted to support the information on the employer’s report, it is properly left to investigators within the division to get that information. Once it is obtained or the employer is questioned, a new determination should be based on the facts adduced. To assure due process, we will remand this matter for further investigation and a new determination in keeping with the above discussion.

CONCLUSION

Evidence attributable to the Sheraton in the hearing record is contradictory. The contradictory evidence has created an unresolved overpayment liability question for Ms. Solnick. It also raises a broader question of whether the Sheraton has properly reported employee earnings and thus properly paid employment taxes on the earnings of multiple employees for a period of some years. These questions need resolution.

The Tribunal is not an investigative body. This matter will be remanded for further review. Since the record suggests problems may not be limited to just Ms. Solnick, the remand will be to EST for a payroll audit of the Sheraton. The audit must at least review all time cards and time sheets signed by Ms. Solnick for the weeks ending in 1997 and 1998.

DECISION
The April 3 and April 4, 2000 overpayment determinations under appeal are REVERSED and REMANDED as follows.

· The determinations are REMANDED to BPC for adjustment of unemployment insurance benefit records pending completion of a payroll audit of the Sheraton. Pending completion of the audit, BPC must immediately replace 1997 and 1998 earnings reported by the Sheraton with those reported by Ms. Solnick. BPC must adjust the overpayment liabilities accordingly.

· Determination of Ms. Solnick’s 1997 and 1998 weekly earnings* from the Sheraton is REMANDED to EST for an audit consistent with the above Conclusion. Prior to issuing a report or determination, EST must offer Ms. Solnick a reasonable opportunity to confront and refute evidence provided by the Sheraton. 

· Upon completion of the audit, EST must provide BPC with a report identifying Ms. Solnick’s weekly earnings. BPC will be bound by the audit report’s weekly earnings amounts in issuing determinations involving Ms. Solnick’s 1997 and 1998 Sheraton earnings.

· To ensure movement toward orderly closure for Ms. Solnick, BPC may not use software with known, uncorrected flaws to issue a determination. Ms. Solnick will have new appeal rights from any overpayment determination issued by BPC.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 4, 2000.








Stan Jenkins








Hearing Officer

_____ 

*”weekly earnings” means the wages an employee earned during a week, not the wages an employer paid in a week.

