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CASE HISTORY

Mr. Silcott timely appealed a March 13, 2000 determination that denies benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Silcott began working for the employer on April 1, 1999 when TAC Services took over a contract for services on Adak that was previously held by Space Mark Inc. Mr. Silcott had worked for Space Mark previously. He held the same position after TAC Services got the contract, as a laborer and locksmith. As locksmith he was paid $22.41 per hour and as laborer he was paid $16.22 per hour. 

Mr. Silcott’s job ended on March 2, 2000, when he was discharged for “falsification of time sheet.” In the normal course of his work Mr. Silcott and other employees filled out a time report every day, showing the hours worked in various categories. The time reports were kept in the shop for inspection by supervisors. Employees did not sign them, however, until the end of the pay period, when they were reviewed by supervisors. 

On February 18, 2000, Mr. Silcott got into a disagreement with his supervisors over a pay issue. He was told he would need to report the one-hour shop cleanup time that was done daily as laborer work rather than locksmith work. He disagreed with that decision, especially if he had done mostly locksmith work in the shop on a particular day. He felt in those instances he should get locksmith pay for the cleanup.

On February 18, at the end of the day Paul Blakeslee, the operations and maintenance supervisor, examined Mr. Silcott’s time report. He noticed it had laborer work and sick leave reported on the 18th. On the following Tuesday, after a Monday holiday, he looked at the time report again and saw it had been changed to show eight hours of locksmith work on the 18th. He confronted Mr. Silcott. Mr. Silcott said he had made an error in reporting no sick leave that day and he would correct it. Mr. Blakeslee told him to fill out a new time report, which he did. He then asked Mr. Silcott for the old time report, which Mr. Silcott told him was in the trash in his office. Mr. Blakeslee could not find it, though he did find the original time report Mr. Silcott had filled out in the trash in the carpenter shop.

Mr. Silcott was paid based on his final timesheet. He explained he was angry after the argument with his supervisors on the 18th and to make a point he just reported all of his work as laborer work that day, which would pay him less, even though he had worked four hours as a locksmith. He thought about that over the weekend and decided he was only hurting himself, so he came in and corrected the timesheet on the next workday, Tuesday. He erred on that timesheet in failing to report his sick time. That is why he filled out a third time report on Tuesday when

Mr. Blakeslee confronted him. He admitted to Mr. Lane the reasons he had at first filled out the time report showing laborer work, and because of that, Mr. Lane recommended he be terminated. The company management agreed, and so Mr. Silcott was terminated on March 2.

Mr. Silcott contends that his time report was not official until he signed it anyway, and therefore he cannot be held to have “falsified” the report. He also argues he would have been paid less than he actually earned had the original time report been sent in. Other workers make mistakes on time reports and are allowed to redo them even after they are signed. The employer contends that the company is liable for fines if an auditor finds time reports that are falsified, and auditors can come into the shop at any time. 

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker . . . .

(2) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .
CONCLUSION

It is well established for unemployment insurance purposes that,PRIVATE 


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved." Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986.

The facts are not in dispute in this matter that Mr. Silcott did incorrectly complete his time report on February 18. He did so to protest a recent ruling by his supervisors about his pay. However, he later corrected the time report when he returned to work to accurately reflect what he had worked. The error he made in the sick leave he had taken is considered just that – an error. 

Although Mr. Silcott’s actions are questionable in terms of filing a protest, I conclude his correction of the time report before he signed it, shows he acted in the employer’s interest. 

I do not believe his actions in any way rise to the level of misconduct connected with his work. While the employer has the right to discharge him, Mr. Silcott is not subject to a denial of benefits. 

DECISION
The March 13, 2000 determination is REVERSED. Mr. Silcott is allowed benefits beginning with the week ending March 11, 2000 through the week ending April 15, 2000, and continuing thereafter if he is otherwise eligible. The three-week reduction is restored to his maximum benefit amount. The determination will not jeopardize his eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances 

beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 19, 2000.
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