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CASE HISTORY

Ms. Vargas appealed a determination issued May 31, 2000 that denied benefits under AS 23.20.360 and 23.20.387.  Benefits were denied on the grounds Ms. Vargas had work and earnings, and she misrepresented material facts or knowingly failed to report material facts in connection with claims for unemployment insurance benefits.  Additionally, Ms. Vargas appealed the May 31, 2000 liability assessments determined under AS 23.20.390 that held Ms. Vargas liable for the repayment of overpaid benefits, plus penalties.

FINDINGS OF FACT

Ms. Vargas established initial benefit claims effective January 1, 1997, January 1, 1998, and January 11, 1999.  The weekly benefit/excess earnings amounts were $102.00/$186.00; $146.00/$244.66; and $154.00/$255.33 respectively.  Ms. Vargas also established a claim in 1995.

Written notations on Ms. Vargas’ Weeks Claimed Certifications suggested her earnings were calculated at the rate of $9 an hour from January 1997 to March 29, 1997 and weeks ending April 26, 1997 to May 3, 1997; $72 a day for week ending April 5, 1997 (as reported by the employer); $9.22 an hour for weeks ending October 3, 1998 to October 24, 1998; $9.52 an hour for weeks ending November 14, 1998 to March 6, 1999; and $.9.56 an hour for weeks ending March 13, 1999 to March 20, 1999.  Using those figures, the Tribunal was unable to duplicate many of the gross earnings figures listed by Ms. Vargas on her Weeks Claimed Certifications.  The Tribunal finds Ms. Vargas actually calculated her earnings at the various hourly rates of $3.38; $7.17; $7.81; $8.33; $8.75; $9.00; $9.22; $9.52; and $9.50.  Ms. Vargas testified she was paid at the rate of $9.22 an hour, without benefit of shift differential pay changes.

A comparison of the employer’s Punch Detail Report (Exhibit 38), ADP’s payroll information (Exhibit 39), and Payroll Check History reports (Exhibits 40, 43) and Earnings Statements (Exhibits 50, 51) showed Ms. Vargas was paid $9.03 an hour for pay periods ending January 31, 1997 to April 30, 1997; $9.22 an hour for paydates January 8, 1998 to March 23, 1998; $9.91 an hour for the paydate October 8, 1998; and $9.52 an hour for paydates October 23, 1998 to March 23, 1999.

While in continued claim status in 1997, 1998, and 1999, Ms. Vargas worked for the Sheraton Anchorage Hotel.  Her claim filing history reflects the following:

Benefit Week Ending Dates
Hours Worked & Earnings Reported By Ms. Vargas
Hours Worked & Earnings Reported by Sheraton Anchorage Hotel/Or As Calculated By The Alaska Employment Security Division


Ms. Vargas’ Earnings As Calculated By the Appeal Tribunal, Based On Exhibits 38, 39, 40, 43, 50, 51



01-11-1997
00.00/$ 00.00
24.00/$221.28e
$216.72e ($9.03/hr)

01-18-1997
 8.00/  72.00
 8.00/  73.76
  72.24  ($9.03/hr)

02-01-1997*
32.00/ 108.00
32.00/ 110.64
 288.96e ($9.03/hr)

03-01-1997
 8.00/  74.00
40.00/ 368.80e
 361.20e ($9.03/hr)

03-08-1997*
16.00/ 140.00
16.00/ 147.52
 144.48  ($9.03/hr)

03-15-1997
 8.00/  72.00
16.00/ 147.52
 144.48  ($9.03/hr)

03-22-1997
 8.00/  72.00
16.00/ 147.52
 144.48  ($9.03/hr)

03-29-1997
00.00/  00.00
08.00/  73.76
  72.24  ($9.03/hr)

04-05-1997*
16.00/ 144.00
16.00/ 147.52
 144.48  ($9.03/hr)

04-26-1997
 8.00/  72.00
16.00/ 147.52
 144.48  ($9.03/hr)

05-03-1997*


 8.00/  72.00
 8.00/  73.76
  72.24  ($9.03/hr)

10-03-1998*
 8.00/  73.76
17.75/  73.76
 175.90  ($9.91/hr)

10-24-1998
24.00/ 200.00
26.75/ 254.66e
 254.66e ($9.52/hr)

11-14-1998


16.00/ 152.32
24.00/ 228.48
 228.48  ($9.52/hr)

01-23-1999
 8.00/  00.00
16.00/  147.52
 152.32  ($9.52/hr)

01-30-1999*
 8.00/  72.00
 8.00/ 73.76
  76.16  ($9.52/hr)

02-06-1999
32.00/ 250.00
40.00/ 380.80e
 380.80e ($9.52/hr)

02-13-1999
24.00/ 172.00
24.00/ 228.48
 228.48  ($9.52/hr)

02-20-1999
24.00/ 172.00
32.00/ 304.64e
 304.64e ($9.52/hr)

02-27-1999
 8.00/  72.00
16.00/ 152.32
 152.32  ($9.52/hr)

03-06-1999
 8.00/  72.00
16.00/ 152.32
 152.32  ($9.52/hr)

03-13-1999
 8.00/  76.00
24.00/ 304.64e
 228.48  ($9.52/hr)

03-20-1999
 8.00/  76.00
16.00/ 152.32
 152.32  ($9.52/hr)

*  =  The Alaska Employment Security Division (AESD) determined the week was not fraudulently filed.


e  =  excess earnings

Ms. Vargas informed the AESD that she worked the week of January 23, 1999, listing eight hours of work.  However, she did not fill-in the gross earnings section.  In that instance, the AESD listed zero earnings for that week.

Also, Ms. Vargas reported earnings for weeks ending January 24, 1998, January 31, February 7, and February 28, 1998 in the amounts of $62.00, $228.48, $380.80, and $73.76 as compared to the employer’s report of $ 76.16, $228.48, $380.80, and $152.32 for the same period.

The Tribunal questions the accuracy of some wage calculations.  However, Ms. Vargas does not dispute the employer’s report of earnings or the agency’s calculations.  Instead, she argues the wage discrepancies were the result of her limited ability to read and understand English.  Her first language is Spanish.

Initially, Ms. Vargas solicited help from her spouse and son in completing her Weeks Claimed Certifications.  Mostly however, she completed the forms on her own, especially since she was able to read and understand the section on the form that asked for daily hours of work and weekly gross earnings.  Ms. Vargas was aware of the requirement to report work and earnings.  Additionally, she was aware earnings could affect her benefit entitlement.  For instance, she believed, although in error, that she was not entitled to benefits if she worked three days or more in a given week.

When questioned about the formula or procedure she used to arrive at the gross earnings amounts, Ms. Vargas was unable to offer an explanation.  When questioned further, Ms. Vargas admitted she did not always keep track of her hours worked, nor did she always request assistance in figuring gross earnings amounts.  Instead, she wrote in what she “thought was right.”

The AESD charged Ms. Vargas was overpaid benefits for weeks ending January 11, 1997 to January 18, 1997; February 1, 1997; March 1, 1997 to March 29, 1997; April 5, 1997; April 26, 1997; May 3, 1997; October 3, 1998; October 24, 1998; November 14, 1998; January 23, 1999; February 6, 1999; and January 30, 1999.  Ms. Vargas was also assessed penalties.

PROVISIONS OF LAW

AS 23.20.360 provides:


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50.  However, the amount of benefits may not be reduced below zero.  If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1.  If the benefit is zero, no allowance for dependents is payable.

AS 23.20.387 provides, in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

8 AAC 85.380 provides, in part:


(a)
A disqualification under AS 23.20.387 begins with the week in which the department makes the determination of disqualification, and may not exceed 52 weeks.  The period of disqualification is at least six weeks for each week affected by the false statement, misrepresentation, or failure to report a material fact.  Additional weeks of disqualification will be imposed if the circumstances of the case require an increased penalty.


(b)
To determine the period of disqualification under AS 23.20.387 the department will consider



(1)
the seriousness of the false statement, misrepresentation, or failure to report a material fact;



(2)
the amount of benefits affected by the false statement, misrepresentation, or failure to report a material fact; and 



(3)
the extent to which the disqualification would deter others from committing a similar offense.


(c)
The period of disqualification under AS 23.20.387 is 52 weeks if the claimant has been previously disqualified, within five years of the date of the determination, for making a false statement or misrepresentation, or failing to report a material fact.

AS 23.20.390 provides, in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


(f)
In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter.  The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.  The department shall deposit into the general fund the penalty that it collects.


CONCLUSION
In Gillen, Comm'r Decision Number 9121667, December 6, 1991, the Commissioner of Labor stated, in part:


We will accept evidence of confusion and misunderstanding to mitigate a determination of fraud. . . .  There was no indication that the claimant misunderstood his duty to report work and wages.


The Department has consistently held that a presumption of intent to defraud arises on the basis of the falsified claim itself.  In re Morton, Decision No. 79H-149, September 14, 1979.  Simply contending a mistake or oversight doesn't rebut this presumption.

In Ward, Comm'r Decision Number 96 2162, November 21, 1996, the Commissioner of Labor stated, in part:


On appeal to the Department, the claimant contends that this was her first claim for benefits and she did not intend to defraud the agency through the way she reported her earnings.


We find no material errors in the Tribunal's findings. Those findings reveal that the claimant significantly underreported her earnings for nine weeks by showing lower numbers of hours than she actually worked. Her only explanation was that she estimated the hours she worked and did not always get paid promptly.

Having filed numerous claims, Ms. Vargas knew or should have known the importance of accurate wage reporting and that guesses or estimates could lead to inaccurate reporting.  Although there is a language issue, Ms. Vargas maintains sole responsibility for seeking reliable assistance in relation to her claims when needed and offering accurate information to the AESD.  The language issue is not sufficient to overcome that responsibility, especially since Ms. Vargas has some command of the English language.

Ms. Vargas admitted not bothering to keep an accurate account of the hours worked or insuring the math was performed correctly.  Ms. Vargas consistently underreported hours worked and wages earned.  In some cases, she reported she had no work and earnings at all, which was clearly untrue.  Her underreporting was not offset by like cases of earnings overreporting.  Although Ms. Vargas testified she was paid at the rate of $9.22 an hour, notations on her Weeks Claimed Certifications showed she was aware she was being paid at other rates.  Ms. Vargas’ actions established fraudulent intent.  

Ms. Vargas’ report of earnings for week ending January 18, 1997 was accurate within a few cents.  She will not be charged for fraudulent filing that week.  She is being charged, however, with fraudulent filing for weeks ending February 1, 1997 and October 3, 1998, although the agency excluded those weeks, because of the substantial differences in earned and reported income.  Additionally, the figures showed Ms. Vargas calculated her earnings at the rate of $3.38 for week ending February 1, 1997, which was well below the minimum wage and the hourly rate she stated she received for other weeks within that same time frame.  Fraudulent intent was established.

The earnings issues for weeks ending January 18, 1997; March 8, 1997; April 5, 1997; May 3, 1997; and January 30, 1999 are being remanded to the AESD for earnings corrections in keeping with Tribunal calculations.

Ms. Vargas received benefits for which she was not entitled.  She is liable for repayment, plus penalties.  However, the overpay cases are being remanded to the Alaska Employment Security Division for recalculation in relation to the Tribunal’s modified fraud/earnings decision.

DECISION

The May 30, 2000 and May 31, 2000 fraud/earnings determinations are MODIFIED.

Pursuant to AS 23.20.387, benefits are denied for weeks ending January 11, 1997; February 1, 1997; March 1, 1997; March 15, 1997 to March 29, 1997; April 29, 1997; October 3, 1998; October 24, 1998; November 14, 1998; January 23, 1999; February 6, 1999 to March 20, 1990; and June 3, 2000 to May 26, 2001.

The work/earnings issues addressed under AS 23.20.360 for weeks ending January 18, 1997; March 8, 1997; April 5, 1997; May 3, 1997; and January 30, 1999 remanded to the AESD for earnings corrections in keeping with Tribunal calculations.

The overpay determinations are REMANDED to the Alaska Employment Security Division for recalculation under AS 23.20.390 in keeping the Tribunal’s modified fraud/earnings decision.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on August 4, 2000.


Doris M. Neal


Hearing Officer

