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CASE HISTORY
The employer timely appealed a determination issued on July 3, 2001, that allowed unemployment insurance benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct in connection with the work.


FINDINGS OF FACT
Ms. Pichon worked for Seton Healthcare Network from February 26, 2001 through June 12, 2001. She earned an hourly wage of $9.24 as a foodservice aide. She worked a varied schedule, as the hospital is open 24 hours per day. She began a claim for unemployment insurance benefits on January 12, 2001, and the weekly benefit amount is $160 plus dependents allowance. 

In June 2001, Ms. Pichon's primary job responsibilities included serving food to hospital patients, staff, and visitors in the cafeteria.  She received a warning in June about her loud voice in the cafeteria. On June 4, 2001, the employer counseled Ms. Pichon about her attendance.  On June 12, 2001, the employer verbally counseled Ms. Pichon about her behavior in the presence of customers. On the evening of June 12, 2001, Ms. Pichon repeatedly asked customers the time.  When a co-worker reported there were a few minutes to go, Ms. Pichon stated, "I got to get out of this motherf---ing place." There were customers present, and two or three other staff members heard the comment.  Mr. Duke spoke with the employees that were present, and verified Ms. Pichon's statements. 

The employer provided Ms. Pichon with policy statements and computer access to the personnel rules. Ms. Pichon signed a form acknowledging receipt of the personnel information. The employer contends that Ms. Pichon violated personnel policies that specifically prohibit abusive behavior.  The Catholic Community manages the hospital and employees are aware that swearing is not appropriate within the institution. The employer is concerned about the hospital's reputation in the community. The employer discharged Ms. Pichon when she returned to work on June 14, 2001. The employer reports that Ms. Pichon slapped her supervisor in the face as she was leaving the building on June 14, 2001. 


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....



(2)
was discharged for misconduct connected with the




insured worker's work. . ..

8 AAC 85.095 provides in part:

(d) "Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2), means

(1) a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or of the standards of behavior which an employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; … 
   


CONCLUSION
It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved." Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986.


A single act of insubordination may constitute misconduct, if it is serious enough. Reprimands or warnings are necessary in most cases however; to make certain that the worker was aware that the conduct was unsatisfactory.  Cantrell, Comm'r Dec. 9225160, June 30, 1992.  

The hearing record establishes Ms. Pichon was aware of what constituted inappropriate behavior in the workplace. In this instance, the employer provided her with personnel guidelines. The employer verbally warned her about her manner of speaking and her attendance. The July 12, 2001 incident in which she swore in front of customers and staff was the cause of the discharge.  

Ms. Pichon's comments were sufficiently offensive to be inappropriate behavior in the workplace. Therefore, there was a willful disregard of the standards of behavior that the employer had the right to expect, and Ms. Pichon was discharged for reasons of misconduct in connection with the work. The disqualifying provisions of AS 23.20.379 apply in this matter and benefits are disqualified accordingly.


DECISION
The determination issued on July 3, 2001 is REVERSED.  Benefits are disqualified for the weeks ending June 16, 2001 through July 21, 2001. The claimant's maximum potential benefit entitlement is reduced by three times the weekly benefit, and the claimant may not be eligible for possible extended benefits as a result of this determination.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on August 7, 2001.
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Hearing Officer        

