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STATEMENT OF THE CASE

On July 16, 2001, Ms. Myers-Mallison timely filed an appeal against a determination issued on July 10, 2001. The determination reduced benefits under AS 23.20.360, and denied benefits under AS 23.20.387. Ms. Myers-Mallison was also held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390. The issues before the Tribunal are whether Ms. Myers-Mallison

· earned wages during the weeks claimed;

· knowingly made a false statement or misrepresentation in connection with her claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

Ms. Myers-Mallison filed a new claim for unemployment benefits on January 12, 2000. The Employment Security Division (“the ESD”) determined that she was eligible to receive weekly benefits of $54.00. Ms. Myers-Mallison subsequently filed for weekly benefits. The weeks at issue in this matter are the weeks ending February 26, March 4, April 8 and 15, April 29, May 6, May 20 and 27, and June 10 and 17, 2000. For these weeks, Ms. Myers-Mallison’s claims reflect that she reported she had not worked or earned any wages.

As part of its on-going work, Benefit Payment Control (“BPC”) of the ESD mailed wage earnings audit forms to various employers. The forms ask for hours worked and wages earned for specific periods. BPC mailed audit forms to Larned State Hospital, Scarecrow Enterprise, Inc., and Woodside Racquet Club Management. BPC mailed additional requests for information to Scarecrow Enterprise, Inc. and Woodside Racquet Club Management. From that information, BPC determined that Ms. Myers-Mallison had worked for all three entities and earned wages as follows:

WEEK-ENDING
EMPLOYER
WAGES

February 26, 2000
Larned State Hospital

$  278.80

March 4, 2000
Larned State Hospital

142.89

April 8, 2000
Scarecrow Enterprises

121.03

April 15, 2000
Scarecrow Enterprises

108.15

April 29, 2000
Scarecrow Enterprises

105.58

May 6, 2000
Scarecrow Enterprises

115.88

May 20, 2000
Scarecrow Enterprises

72.10

May 27, 2000
Scarecrow Enterprises

52.79

June 10, 2000
Woodside Racquet Club

122.20

June 17, 2000
Woodside Racquet Club

122.20

According to the report from the Larned State Hospital (exhibit 4, page 1), Ms. Myers-Mallison worked for the hospital from February 21 to March 10, 2000, and then resigned. Ms. Myers-Mallison recalls beginning work on February 21, but was attending an orientation course. She was not sure they were going to let her work there because a relative of hers was also employed. She is not sure whether she worked during the weeks ending March 4 and 11. She did not report her work and earnings because it was only an orientation course. She misunderstood that she needed to report that as work.

Ms. Myers-Mallison worked for Scarecrow Enterprises, Inc. three days a week. She began working on March 28, 2000. The response from the employer gives her last day of work as June 6, 2000. Exhibit 4, page 3. By that time, however, Ms. Myers-Mallison had moved with her fiancé from Larned to Kansas City, Kansas. She moved on May 25. Testimony, Ms. Myers-Mallison.

Exhibit 4, pages 4 through 6 are payroll journals from Scarecrow Enterprises, Inc. An examination of the journals establishes that Ms. Myers-Mallison received a check on March 28, 2000 for 47 hours of work. Checks were issued after that on April 11 and 25, May 9 and 23, and June 6.

Ms. Myers-Mallison gave different reasons for not reporting her wages from Scarecrow Enterprises. She first testified, under oath, that, when VICTOR
 would ask her how much she had earned, she would not put in an amount because she did not know how much she had earned. She next testified that she would try to put in a formula (number of hours times wage rate). She also testified that she tried to call the ESD, but was unsuccessful.

Ms. Myers-Mallison worked for Woodside Racquet Club from June 6 to 25, 2000. She contends that she did not claim the weeks ending June 10 and 17.

Exhibit 6, page 3 is a copy of an unemployment insurance check for the weeks ending April 26 and May 6. Ms. Myers-Mallison contends that the signature that appears on the back of the check on the endorsement line is not her signature. The signature below hers, that of Sue Lee, is that of her mother. Ms. Myers-Mallison did not cash this check, or receive the benefits of it. Exhibit 6, pages 4 and 5 are copies of checks for the weeks ending May 20 and 27 and for the weeks ending June 10 and 17, respectively. Neither of these checks has been endorsed by a signature. Rather, there is a stamped endorsement. Ms. Myers-Mallison contends that these checks have been deposited into her mother’s banking account, and that she did not receive the benefits.

When Ms. Myers-Mallison moved from Larned to Kansas City, she left some of her personal effects with her mother. She believes that her mother may have gone through her effects, found her PIN, and used it to file for benefits for the weeks ending June 10 and 17. She is filing charges against her mother for forgery.

STATUTORY PROVISIONS

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

Three elements must be satisfied before a person can be held to have fraudulently filed for unemployment benefits. The person mustPRIVATE 


•
have made a false statement or misrepresentation,


•
the false statement must have involved a material fact, and


•
there must be a showing of intent and knowledge.

A fact is "material" for purposes of unemployment misrepresentation "if it is relevant to the determination of a claimant's right to benefits; it need not actually affect the outcome of that determination.” Meyer vs. Skyline Mobile Homes, 589 P.2d 89, 95 (Idaho 1979), cited in Charron vs. State Dept. of Labor, 3 PA 92-208 CI (Alaska, 1993).

Wages earned and hours worked are material to a claim for unemployment insurance benefits. Ms. Myers-Mallison falsely certified, at least on some of the claims, that she did not work or earn wages during the weeks in question, thereby receiving benefits to which she was not entitled.

The statute requires that a finding of misrepresentation must be based on a preponderance of the evidence. The phrase "preponderance of the evidence" has been given various meanings by different courts but, according to McCormick, et al on Evidence, 2d, H.B., § 339, P.794, "the most acceptable meaning seems to be proof which leads the trier of fact to find that the existence of the contested fact is more probable than its non-existence.” Sherling v. Kilgore, 599 P.2d 1352 (WY 1979). Cited in Morrison, Comm'r Dec. 85H-UI-369, January 31, 1986.

The Department has consistently held that a presumption of intent to defraud arises on the basis of the falsified claim itself. Morton, Comm’r Dec. 79H-149, September 14, 1979. Simply contending a mistake or oversight does not rebut this presumption. Gillen, Comm'r Dec. 9121667, December 6, 1991.

Ms. Myers-Mallison contended that she did not report the wages from the hospital because she was only attending an orientation. She was, however, paid for that time, and had the responsibility to report those wages, even if after the fact.

Ms. Myers-Mallison gave several reasons for not reporting the wages from Scarecrow Enterprises. Her very vacillation is evidence of intent to defraud. The Tribunal is not impressed with her explanation that she did not know the amount she had earned. While she may not have known exactly, she could have entered an amount that was close, and corrected it later when she was actually paid. Nor is the Tribunal impressed with her comment that she could not reach the unemployment office. The telephones are manned continually during the regular work hours. Even if she could not get through, she could have gone to a local employment service office and asked for their assistance.

On all of her claims, Ms. Myers-Mallison certified that she gave truthful answers to the questions posed. Yet, she did not. The only reasonable explanation is that she falsely certified the claims for the weeks ending February 26, March 4, April 8, and April 15 with the intent to receive benefits to which she knew she was not entitled.

The claims for the weeks ending April 29 and May 6 are more difficult to judge. Ms. Myers-Mallison was working for Scarecrow Enterprises during those weeks. It would be unreasonable to believe that she suddenly stopped filing for benefits when she had filed for weeks before that. However, an examination of the benefit check for those weeks, exhibit 6, page 3, reveals, even to the Tribunal who is not a hand-writing expert, a distinct difference between the signatures on prior checks and the signature on this check. It also bears the signature of her mother. The Tribunal will return to this issue later in this decision.

Ms. Myers-Mallison contends that she did not file for nor receive the benefits of the weeks ending May 20 and 27 or June 10 and 17. She contends that the endorsements on these checks are to her mother’s account. The Tribunal finds no reason to disbelieve her testimony in this regard. The fact that she is filing charges against her mother is strong evidence of a personally-held belief that her mother filed for and received these benefits. This lends weight to Ms. Myers-Mallison’s contention that the check for the weeks ending April 29 and May 6 was also cashed by her mother. The Tribunal feels that her mother may have filed the claim for those benefits as well.

Considering the entire situation surrounding the claims and checks for the weeks ending April 29, May 6, May 20 and 27, and June 10 and 17, the Tribunal does not find sufficient evidence to hold that Ms. Myers-Mallison filed for and received the benefits of these weeks.

Under AS 23.20.387, a claimant is penalized six weeks for each week of false statement or misrepresentation. The penalty begins with the week during which the ESD makes the initial determination. Because the Tribunal has held that Ms. Myers-Mallison did not make false statements for some of the weeks, the penalty will be adjusted accordingly.

DECISION

The notice of determination and determination of liability issued in this matter on July 10, 2001 are MODIFIED.

· Ms. Myers-Mallison’s benefits remain reduced under AS 23.20.360 for the weeks ending

· February 26, 2000;

· March 4, 2000;

· April 8 and 15, 2000;

· April 29, 200

· May 6, 2000;

· May 20 and 27, 2000; and

· June 10 and 17, 2000.

· Ms. Myers-Mallison is denied benefits under AS 23.20.387 for the weeks ending

· February 26, 2000;

· March 4, 2000;

· April 8 and 15, 2000; and

· July 14, 2001 through December 22, 2001.

· Ms. Myers-Mallison remains liable for the repayment of benefits paid to her, and for a penalty amount. The calculation of the overpayment and penalty is REMANDED to BPC.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on August 24, 2001.


Dan A. Kassner


Hearing Officer

� VICTOR is the automated telephonic claims filing system used by the ESD.





