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STATEMENT OF THE CASE

On July 20, 2001, Mr. Moultrie filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Moultrie began working for World Wide Movers, Inc. on April 23, 1998. He last worked on June 12, 2001. At that time, he normally worked 40 hours per week at a salary of $12.00 per hour. He was a swamper. Mr. Moultrie was born in 1963, and has 13 years of education. Mr. Moultrie filed a new claim for unemployment insurance benefits on July 2, 2001. His excess earnings amount, for unemployment insurance purposes, is $316.66. During the week ending June 16, Mr. Moultrie worked 11 hours on Monday and 13 hours on Tuesday, for total gross wages of $336.00.

On June 12, Mr. Moultrie was working on a job in Eagle River. He and the rest of the crew with whom he was working were told to go to Houston to help the crew there finish its job. When Mr. Moultrie arrived, he saw that Dennis Crabtree, a driver, had got his tractor-trailer stuck.

John Jolley is the district manager. He had driven Mr. Moultrie and the crew to Houston. When he saw the truck, he went over to Mr. Crabtree and told him to “get those niggers working.” Mr. Crabtree relayed this comment to Mr. Moultrie and the other three Afro-Americans who were working. Mr. Moultrie felt Mr. Jolley may have been irritated because of the stuck truck. Nonetheless, he immediately called his dispatcher, Chuck Collettie, to complain of Mr. Jolley’s remark. Mr. Collettie told him to finish out the day, and then speak to him the following morning. Mr. Moultrie finished the day, but did not go into work after that.

On June 13, John Harris, a claims officer for the company, visited Mr. Moultrie and apologized for Mr. Jolley’s remark. Mr. Jolley also visited Mr. Moultrie and apologized. He did not give Mr. Moultrie any reason for his remark. Mr. Moultrie considered filing a grievance. He called Ali, a secretary, who could give him no information about a grievance procedure. He made no other efforts to file a grievance.

Mr. Sorenson is the president of the company. Mr. Jolley had come to him on either June 12 or 13 and told him what he had said. He expressed remorse for having done so, but gave no reason for having done so. Mr. Sorenson wrote Mr. Moultrie two letters, one including information on what to do if an employee is not satisfied with some condition. World Wide Movers, Inc. does not have a formal grievance procedure other than to go to Mr. Sorenson or Dennis White, the corporate secretary-treasurer.

Mr. Sorenson also met with two of the other three Afro-Americans. He told them he would investigate the matter. After doing so, he “took appropriate administrative action.” (Testimony, Mr. Sorenson)

Mr. Moultrie believes that two of the other men quit over this incident. According to Mr. Sorenson, one of the men had given his two-week notice a week before the incident. The other continued to work for a week before he quit. Mr. Moultrie also heard that the environment had become racially hostile after the incident, but that there had been racial slurs frequently before then among the employees while on break. He did not want to go back to work in a racially hostile environment.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Craig, Comm'r Dec. 86H-UI-067, June 11, 1986. PRIVATE 

There is no question but that the remark by Mr. Jolley was racial, insensitive, and uncalled for. However, racial though it was, the Tribunal does not feel that the reasonable and prudent person would have quit without making some effort towards reconciliation. Mr. Moultrie had worked for the company for three years without hearing any similar remark from Mr. Jolley. He had heard racial slurs during break time. The Tribunal, however, was not given the specifics of these comments so that it could independently judge whether they were racial. Nevertheless, in any case, they did not force Mr. Moultrie to quit or file a complaint. The Tribunal finds that Mr. Moultrie was not compelled to leave employment.

Even if Mr. Moultrie was compelled by the comment, the Tribunal does not find that he had exhausted all reasonable alternatives. Mr. Jolley had personally apologized to Mr. Moultrie. If this was insufficient, Mr. Moultrie had the option of filing a grievance. The Tribunal is not impressed with Mr. Moultrie’s comment that he did not know of a grievance procedure. Mr. Moultrie is 38 years old with 13 years of education. It is not credible that he would not know that most companies have some form of grievance procedure, even if, as in this case, informal.

“We have ruled in cases similar to this that even where a worker has an adequate reason for leaving work, the worker must attempt to remedy the situation before leaving in order to escape disqualification under AS 23.20.379. The worker must give the employer a chance to remedy his grievance.” Larson, Comm'r. Dec. 9121530, Nov. 8, 1991, aff’d Larson v. Employment Security Division, AK Super. Ct., 3rd JD, No. 3KN-91-1065 civil, March 4, 1993.PRIVATE 

It is the conclusion of the Appeal Tribunal that Mr. Moultrie voluntarily quit work without good cause.

Under AS 23.20.379, a denial of benefits begins with the first week in which a worker becomes "unemployed." A worker is ‘unemployed’ in a week in which the worker works less than full time and earns less than the "excess earnings" amount. Mr. Moultrie’s earnings for the week ending June 16, 2001 were more than his excess earnings amount. The denial period will be adjusted accordingly.

DECISION

The notice of determination issued in this matter on July 17, 2001 is MODIFIED. Mr. Moultrie is denied benefits for the weeks ending June 23, 2001 through July 28, 2001. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on September 10, 2001.
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