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CASE HISTORY

The employer timely appealed a determination issued on July 17, 2001, that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Mr. Elliott last worked for 90-3 Corporation (Alaska Sales and Service) during the period July 24, 2000, through June 26, 2001.  He earned $19.25 per flat rate hour for full-time work as a journeyman auto technician. Mr. Elliott’s employment ended effective June 27. 

On June 27, Mr. Elliott arrived at work to find an incomplete time ticket on his tool box. He went upstairs to the dispatch office to ask about it. Mr. Jacobsen, shop foreman, indicated Mr. Elliott needed to ensure his time tickets and repair orders were completed each day. Mr. Elliott did not believe it was his job to complete his time tickets and began to argue with Mr. Jacobsen.

Mr. Elliott got upset and decided he was going to quit. He threw down two new repair orders and turned to leave. He remembered he had his overalls in his hand, turned and threw them at the dispatch window but hit Mr. Jacobsen instead. The dispatcher, also in the area, got up and got within inches of Mr. Elliott’s face. 

Mr. Elliott told him to get his hands off of him. Finally, 

Mr. Elliott left the office and building. He did not hear 

Mr. Jacobsen tell him he was fired.

Mr. Jacobsen heard Mr. Elliott say he was leaving several times. As Mr. Elliott was going down the stairs, he (Mr. Jacobsen) told 

Mr. Elliott not to return to work, that he was fired. Both parties agree that the employer indicated several times for Mr. Elliott to “get out.” The employer believed Mr. Elliott’s actions amounted to violence or a threat of violence in the workplace. Mr. Jacobsen could not be sure that Mr. Elliott would not throw a “screwdriver” sometime in the future.

Mr. Jacobsen did not see the dispatcher touch Mr. Elliott. The dispatcher was not represented as a witness. The Tribunal accepts Mr. Elliott’s testimony regarding the touching as fact.

Mr. Elliott was tired of mistreatment and being taken advantage of. He believed the other mechanics got better repair orders. 

Mr. Elliott complained in February 2001 but did not believe it got any better. He did not file a grievance. Mr. Elliott received a copy of the employer’s personnel handbook.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
In Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported, the court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:


In every case [of constructive quits]…the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment….

The record establishes that Mr. Elliott intended to quit when he threw down the two new repair orders. Although the employer told Mr. Elliott not to return, that he was fired, Mr. Elliott already had quit and was attempting to leave the building. Therefore, this work separation will be decided on the basis of a voluntary leaving. Mr. Elliott bears the burden to show good cause for leaving work.

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.)  A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting….

Mr. Elliott did not exhaust reasonable alternatives before leaving work. He had the ability to grieve any disputes or workplace problems that he may have had. Yet, he chose to quit instead. Because he did not attempt to rectify any disparities over the distribution of work, he quit without good cause. The disqualifying provisions of AS 23.20.379 apply in this matter.

DECISION
The determination issued on July 17, 2001, is REVERSED. Benefits are denied pursuant to AS 23.20.379(a)(1) for the weeks ending 

June 30, 2001, through August 4, 2001. Mr. Elliott’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 15, 2001.








Jan Schnell








Hearing Officer

