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CASE HISTORY

Mr. Humphrey timely appealed a determination issued on July 6, 2001, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Humphrey last worked for Denali Transportation Corporation during the period September 10, 1996, through August 19, 2000. He earned $20 per hour for full-time work as a packer/driver. 

Mr. Humphrey’s employment ended effective May 15, 2001. 

From August 19, 2000, through May 15, 2001, Mr. Humphrey was out of work on Workers’ Compensation for an on-the-job injury. Sometime in October, Mr. Humphrey told his manager he probably would not be returning to work--that he wanted to get out of the moving industry. 

Mr. Humphrey did not tell his employer for sure that he would not be returning until May 15, 2001, when asked to return to light duty work. The general manager wanted Mr. Humphrey to do packing work. The general manager believed the work fell within the light duty limitations placed on Mr. Humphrey by his physician. 

Exhibit 4 is a copy of the doctor’s release dated May 18, 2001, that limited Mr. Humphrey’s bending, twisting, lifting, and stooping. The physician told Mr. Humphrey sometime in October 2000 that he could do light duty work. The general manager did not have work such as sweeping that Mr. Humphrey felt he could do at that time.

Mr. Humphrey had decided some months before May 2001 not to return to work for a moving company. He was told 10 years before not to work in that industry but because he liked that type of work, remained until his back and knee got worse.

Mr. Humphrey is still receiving Workers’ Compensation benefits. He has been recommended by Freemont Compensation Group to receive an eligibility evaluation by the Workers’ Compensation Board in an effort to seek alternative employment (Exhibit 9, July 25, 2001). Mr. Humphrey has a 17 percent disability rating.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
The first question the Tribunal must answer is whether 

Mr. Humphrey was discharged or if he quit. The record establishes Mr. Humphrey quit when he told the employer that he did not want to return to work even if it was light duty. He had no intention to return to work in the moving industry. Therefore, Mr. Humphrey has the burden to show good cause for leaving work.

The provisions of AS 23.20.379(a)(1) require disqualification of a claimant’s benefits if he leaves suitable work without good cause. If a claimant leaves unsuitable work, he is not required to show good cause for quitting.

In Wescott v. State of Alaska, Dept. of Labor, Case No. S-08688, Op. No. 5241, February 18, 2000, the Alaska Supreme Court stated, in part:

[P]hysical ability does not necessarily establish work‑suitability in the case of a worker with an existing health problem since -- according to the department’s policy manual -- ‘[i]f accepting work is detrimental to the claimant’s health, or if the claimant’s health or physical condition prevent the claimant’s performing the work, there is no issue under [the waiting-week disqualification] statute.’ ‘Suitability’ is thus an inquiry that encompasses more than short-tem physical capability. A claimant may be ‘capable’ of performing a particular job and yet be ‘unsuited’ for it. As we stated in Lucas v. Anchorage Police and Fire Retirement Board, ‘although someone…is not suited for work…he [may] nonetheless [be] capable of performing it’…. To find suitability[,] the hearing officer was required to consider not only Wescott’s ‘physical fitness’ for the job, that is, whether he was capable of performing roustabout work, but also any detriment that the work might cause to Wescott’s undisputed physical impairment, club feet….

Cases in other jurisdictions support this distinction, between capability and suitability. For example, in Israel v. Bally’s Park Place, Inc., a closely analogous case, a New Jersey appellate court reversed the denial of benefits to a casino employee whose work environment threatened her recovery form alcoholism. The court held that Israel qualified for benefits even though her physician had released her back to work.

[Wescott’s] medical release addressed the issue of Wescott’s physical ability to perform roustabout work, not the risks that this work might pose to his club feet. In fact…

Dr. Mason expressed reservations about the potential harmful effects that roustabout work might have on Wescott’s congenital condition, emphasizing that ‘it would be in [Wescott’s] best interest to pursue more of a position that did not require standing so long, ambulating on hard or uneven surfaces, etc.’…

[T]he hearing officer confined her consideration to the issue of physical capacity. The hearing officer made no separate findings concerning -- and evidently failed to consider independently -- the risk that roustabout work might have adverse effects on Wescott’s impairment, thereby rendering the work unsuitable despite his physical ability to perform it….

A worker is always free to quit unsuitable work. And in the case of a worker who suffers from a physical disability, work ‘is unsuitable when it is detrimental to the claimant’s health.’

[U]nder AS 23.20.385(b), the hearing officer was required to evaluate the significance of the risk of harm that roustabout work posed to Wescott’s condition by objectively inquiring whether ‘a reasonably prudent person in [Wescott’s] circumstances’ would have continued work as a roustabout….

In the decision cited above, the Court basically ruled the claimant’s work as a roustabout was unsuitable. The Court further concluded the claimant’s medical release to work as a roustabout and his subsequent decision to return to work in that field were insufficient to show the work was suitable. In determining the roustabout work was unsuitable, the Court concluded the claimant was not required to pursue alternative employment opportunities with the employer, albeit permanent, temporary, or part-time, or show good cause for quitting.

This case is similar to the Wescott case. Mr. Humphrey had (and still has) an on-going medical disability. His undisputed testimony supports the conclusion that he was physically unable to do the work of a packer/driver. Therefore, the work as a packer/driver was unsuitable. Accordingly, Mr. Humphrey is not subject to disqualification under the separation from work law.

DECISION
The determination issued on July 6, 2001, is REVERSED and MODIFIED. Benefits are allowed pursuant to AS 23.20.379(a)(1) for the weeks ending May 19, 2001, through June 23, 2001, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 22, 2001.
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Hearing Officer

