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CASE HISTORY

Ms. Jones timely appealed a determination issued on July 18, 2001, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or if she was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Jones worked for the Kenai Peninsula Borough (KPB) during the period March 1992 through June 5, 2001. She earned $13.93 per hour for full-time work as an assessing clerk. Ms. Jones’ employment ended effective July 3.

On June 19, 2001, the employer issued a termination notice to 

Ms. Jones, which she received within a few days. The employer chose to discharge her because of three previous disciplinary actions over the last one and one-half years for similar reasons. Ms. Jones opted to quit to protect her retirement, upon the advice of her union, effective July 3. Although she was on approved sick leave after June 5, Ms. Jones did not have any accrued paid time-off.

The employer discharged Ms. Jones because of an incident that occurred on or about May 15. Earlier in the day, Ms. Jones had met with Ms. Tilly, office manager. The parties disagree over the events that followed.

The employer contends that Ms. Jones was asked to meet with 

Ms. Tilly because she (Ms. Jones) was crying loudly in the office in front of customers and other workers. During the meeting, 

Ms. Tilly contends she requested Ms. Jones compose herself away from the general office area. The employer contends Ms. Jones then asked if she should take a Zanax. Ms. Tilly contends she indicated Ms. Jones should do as her doctor prescribed. The employer contends Ms. Jones indicated she had over 200 pills. Ms. Tilly was surprised and indicated as such stating that she knew the pills to be highly addictive.

Shortly after the meeting, Ms. Jones returned to Ms. Tilly’s office and left an envelope on the desk. Ms. Tilly contends Ms. Jones stated that “These are for you. If you don’t want them, throw them away and we never had this conversation.” 

The envelope contained pills the employer alleges were the generic form of Zanax, a “schedule A” prescription that is used for anxiety and depression. The envelope was sealed. Ms. Tilly gave the envelope to the acting manager who secured it until the department manager and human resources manager, Mr. Campbell, returned to the office (some days/weeks later).

Ms. Jones contends that she had a meeting with Ms. Tilly but it was more casual and/or friendly than the employer alleged. Ms. Jones contends Ms. Tilly indicated she was frustrated and did not have time to see a doctor. Ms. Jones contends she offered some of her Zanax, to which Ms. Tilly indicated she would not mind having some. When Ms. Jones went to get her Zanax, she discovered she had left it in a safe at home. She then contends she put 10 over-the-counted sleeping pills in the envelope and left it on Ms. Tilly’s desk.

Ms. Jones contends she wrote “alprozolam [generic Zanax] 1 mg sorry hope this will work” on the outside of the envelope. The employer contends only “1 mg” appeared on the outside of the envelope. 

Ms. Jones contends she put sleeping medication in the envelope in the hopes it would help Ms. Tilly sleep since she did not have the Zanax with her.

The Tribunal gives greater weight to the employer’s testimony. When Ms. Jones was asked to describe a March 2001 disciplinary action that led to a one-week suspension, she indicated she wrote an email to Ms. Tilly not knowing she was the new supervisor. Ms. Jones indicated she said something like “You’re not stupid,” which was not meant to be taken derogatorily. 

Ms. Tilly, however, read from the emails that Ms. Jones sent to her in March. Ms. Jones said things like, “You’re on a witch hunt; that she was out to get her; sorry, even if you already KNEW please don’t try to say you’re infallible or can lie about my personal phone calls. You’re not perfect.” Ms. Jones failed to provide specifics or rebuttal to Ms. Tilly’s testimony.

The disciplinary notice issued to Ms. Jones in March 2001 warned her that any further actions could result in more severe discipline up to and including termination. Ms. Tilly’s testimony more accurately reflected the events surrounding the March 2001 disciplinary action.

Upon receiving the envelope containing the Zanax and hearing the concern of the manager, Mr. Campbell interviewed Ms. Tilly and a pharmacist and ultimately made the decision to discharge Ms. Jones. He chose not to interview Ms. Jones because of her past disciplinary actions. 

Mr. Campbell viewed leaving the envelope with Zanax as an affront to Ms. Tilly. He was advised by the legal department that an employee who left controlled drugs with another individual could have been charged with a Class C felony or Class B misdemeanor.

Ms. Jones’ previous disciplinary actions (September 1999, January 2000, and March 2001) were issued because she had demonstrated disrespect for her supervisors and/or disruptive behavior.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
The employer may not have given Ms. Jones the opportunity to quit or be fired. The fact remains, however, that Ms. Jones’ effective date of discharge would have been July 5 and July 4 was a holiday. Therefore, her decision to quit effective July 3 does not change the nature of the work separation. The employer retained the ability to keep Ms. Jones as an employee and acted to end the relationship. Therefore, the employer bears the burden to show misconduct connected with the work.

Misconduct connected with the work is defined, in part, as "a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion."  8 AAC 85.095 (d)(1).

Insubordination constitutes misconduct in connection with the work. An employer has the right to expect that a reasonable order will be obeyed. Sorensen, Comm'r Dec. 9123334, April 2, 1992.  "An employer has the right to expect…that such respect be accorded a supervisor so that a supervisor's authority will not be undermined." Mathews, Comm'r Dec. 88H-UI-114, July 28, 1988.

In discussing insubordination, the Commissioner, in Crump, Comm'r Dec. 95 3207, January 31, 1996, stated, 


We have previously held that a single instance of insubordination may constitute misconduct if it is serious enough. Cantrell, Comm'r Dec. 9225160, June 30, 1992. However, as we also stated in that decision, it must be considered whether the claimant's behavior was part of the normal workplace give and take, or rose to the level of insubordination. In the instant case, it is evident the claimant was refusing to work out his two week notice period while accepting the supervision of his immediate supervisor. Accordingly, we conclude his insubordination did rise to the level of misconduct….

Ms. Jones had been put on notice that her comments to her supervisor(s) were inappropriate. Yet, she left prescription pills, meant for anxiety or depression, for her supervisor. The Tribunal agrees with the employer in this case that leaving the prescription medication sent the nonverbal message that Ms. Tilly needed assistance with stress and/or anxiety. Yet, Ms. Tilly did not ask for that assistance. Ms. Jones’ actions were insolent and insubordinate. Accordingly, Ms. Jones was discharged for misconduct connected with her work.

DECISION
The determination issued on July 18, 2001, is MODIFIED. Benefits are denied pursuant to AS 23.20.379(a)(2) for the weeks ending 

July 7, 2001, through August 11, 2001. Ms. Jones’ maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 10, 2001.
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