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STATEMENT OF THE CASE

On July 31, 2001, Mr. Anniskett filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Anniskett began working for Safeway, Inc. on May 20, 2001. He last worked on July 4, 2001. At that time, he normally worked 40 hours per week at a salary of $8.00 per hour.

On the evening of July 4, Mr. Anniskett was visiting a friend. He got home about 4:00 or 5:00 the morning of July 5. He was scheduled to work that day, but was too inebriated. He called his employer about 7:30. His employer’s policy requires him to speak with one of his managers, Tony Stevens or Mark Kerr. Mr. Anniskett had both of them paged, but neither answered the page. Mr. Anniskett then spoke with Ken Birch, a coworker, and asked him to tell either Mr. Stevens or Mr. Kerr that he would not be in that day.

Mr. Anniskett then went to sleep. He awoke about 1:30 to 2:00 p.m., and found a message had been left on his answering machine at 11:30. Patty (last name unknown) said that Mr. Kerr had told her to tell Mr. Anniskett that if he did not come in to work, he would not have a job. Because Mr. Anniskett was still in no condition to work, he did not call or go in. Later, he called his union. The union representative said that he would get back to him. When he did, the union representative said he had been unable to speak with Mr. Kerr. On August 6, Mr. Anniskett spoke with Mr. Kerr who told him he would not consider rehiring him.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

The first question here is whether Mr. Anniskett was discharged from his employment when he did not appear for work after receiving the 11:30 phone message, or if he quit his employment when he made no efforts to contact his employer. The person who has the last opportunity to continue an employment relationship is the moving party in the separation.

Mr. Kerr had left a message that, if Mr. Anniskett did not come in to work, he would not have a job. Nevertheless, Mr. Anniskett had the opportunity to call that day, even though it was a few hours later, to clarify his status. Had he called and explained his condition and that he was asleep when Patty left the message, Mr. Kerr may have allowed him to continue his employment. Mr. Anniskett did not take reasonable action to protect his employment. The Tribunal holds that he voluntarily left his employment, and must show that he had good cause for doing so if he is to be allowed benefits.

The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Craig, Comm'r Dec. 86H-UI-067, June 11, 1986.

Mr. Anniskett quit his employment when he did not make some effort to contact his employer after he listened to the message from Patty. His only reason for not calling was that it PRIVATE 
was already several hours after Patty called. This is not a compelling circumstance to abandon employment. He did attempt to have his union intervene, but when that was unsuccessful, he made no further effort until August 6.

Mr. Anniskett may have had a compelling reason to absent himself from work. However, he did not take the action that a reasonable and prudent person genuinly interested in retaining employment would have. It is the conclusion of the Appeal Tribunal that Mr. Anniskett voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on July 26, 2001 is AFFIRMED. Mr. Anniskett is denied benefits for the weeks ending July 7, 2001 through August 11, 2001. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on August 24, 2001.


Dan A. Kassner


Hearing Officer

