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STATEMENT OF THE CASE

On July 30, 2001, Mr. Patrell timely appealed a notice of determination issued on June 11, 2001 under AS 23.20.379. The issues before the Appeal Tribunal are whether his untimely appeal can be accepted, and, if so, whether he voluntarily quit suitable work without good cause.

ISSUE OF TIMELINESS

FINDINGS OF FACT

The Employment Security Division mailed the determination to Mr. Patrell at his correct address of record. He did not receive it until the latter part of July. Mr. Patrell has had trouble receiving his mail. Frequently, he learns that he has not received mail sent to him. Mr. Patrell cited several such examples.

CONCLUSION

Under AS 23.20.340 and 8 AAC 85.151, appeals from notices of determination must be filed within 30 days of the date the determination is mailed or served. The filing period may be extended for a reasonable period so long as a circumstance beyond the control of the appellant prevented a timely appeal.

Mr. Patrell filed his appeal 14 days late. He has established sufficient cause to allow his appeal when it was only 14 days late.

ISSUE OF VOLUNTARY LEAVINGPRIVATE 

FINDINGS OF FACT

Mr. Patrell began working for Bowman Mechanical Contractors, Inc. on March 5, 2001. He last worked on March 26. At that time, he normally worked 40 or more hours per week, and earned $23.00 per hour plus overtime.

Mr. Patrell quit his employment because he was not allowed to have any heat where he was working. He is a licensed plumber, and was roughing in the plumbing on new construction. The houses were still open to the weather. Siding had been put on, but there were no doors or windows. Before the sub-flooring was installed, it snowed two to three feet. The sub-flooring was installed without first removing the snow. Mr. Patrell was working in the melting snow. The weather in Fairbanks at the time he was working was cold, windy, and snowy.

On all of his prior jobs, there had been a room that was heated so that workers can take breaks or eat lunch to warm up. There was no such room on this job. Mr. Patrell had been eating his lunch in the company truck with the heater on. However, Mr. Bowman told him he could not do that. Mr. Bowman refused to pay for the fuel to run the truck. 

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

A worker who voluntarily leaves work because of hazardous or unhealthy working conditions does not necessarily leave work for good cause. Some occupations and industries are hazardous by the nature of the work, and these hazards are considered normal for the occupation and industry. A person entering an occupation assumes the ordinary risk of that occupation. Therefore, a quit because of the ordinary risks of the occupation is without good cause. To establish good cause, the worker must show that the job risk was disproportionately high for that occupation. Benefit Policy Manual, §VL 515.65. A claimant is not expected to continue working in a position that is more hazardous than normal for the occupation or industry. Singleton, Comm’r. Dec. 95 0992, July 19, 1995.

Mr. Patrell was required to work in conditions that were not normal for his occupation. Normally, there is some provision made for workers to warm up. None was provided on this job, and what efforts Mr. Patrell made to get warm were thwarted by his employer.

It is the conclusion of the Appeal Tribunal that Mr. Patrell voluntarily left suitable work with good cause.

DECISION

The notice of determination issued in this matter on June 11, 2001 is REVERSED. No disqualification under AS 23.20.379 is imposed. Mr. Patrell is allowed benefits for the weeks ending March 31, 2001 through May 5, 2001 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on August 24, 2001.


Dan A. Kassner


Hearing Officer

