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STATEMENT OF THE CASE

On July 31, 2001, Ms. Wells timely appealed a denial of unemployment insurance benefits issued under AS 23.20.379. The issue before me is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Ms. Wells began working for Eastern Aleutian Tribes, Inc. (“EAT”) on June 26, 2000. She last worked on June 29, 2001. She earned $51,000.00 per year as a behavior health clinician. Ms. Wells began her employment in King Cove, and transferred to Sand Point on September 5. Normally, she was scheduled to work 40 hours per week, plus some on-call time. However, in the end of January, the other clinician quit, and there was no replacement hired. Ms. Wells was then always on call.

Ms. Wells quit her employment, according to her letter of resignation (exhibit 9, page 2), for four different reasons:

1. “After eleven months of employment, I have not moved beyond ‘probationary status.’”

Under EAT policies and procedures, all new employees serve either a 90-day or a 180-day probationary period. At the end of probation, the employee is to be given an evaluation, and, if acceptable, to receive a salary increase. Ms. Wells never received an evaluation or a salary increase.

The EAT coordinator for this region, a Mr. Baldridge, went on an extended vacation. Eleanor Starr was acting in his stead, but was not given the authority to do Ms. Wells’ evaluation. When Mr. Baldridge returned, he did not return to the coordinator position. A new coordinator, Ron Gallagher, was hired. Although Ms. Wells spoke to him about her evaluation, he only responded that he would get to it. Ms. Wells also spoke with Chris Devlin, the executive director. Mr. Devlin responded that he was sure Mr. Gallagher would get to it.

2. “Recent downsizing and hiring freeze for additional Behavioral Health Clinician in Sand Point has resulted in increased caseload, increased stress, and the necessity of delegating some difficult client cases to Village Based Counseling staff . . ..”

When Mr. Baldridge returned from vacation, he returned as a clinician. However, he left that position in January. This left Ms. Wells as the sole counselor serving Sand Point and five other communities. Ms. Wells had to assume Mr. Baldridge’s caseload and the oversight of his rural health service provider. These providers, the village based counselors, may have a high school diploma, but do not have an associate degree, nor do they have professional credentials. Behavioral health clinicians are licensed by the State. Both Ms. Wells’ and Mr. Baldridge’s positions carried a full-time workload.

Ms. Wells asked Mr. Gallagher about his efforts to locate and hire a replacement for Mr. Baldridge. Ms. Wells also spoke, unsuccessfully, to Mr. Devlin and to Dr. Craig Cot (ph), head of medical services for EAT. Finally, in April, Mr. Gallagher told her that there was no funding for another clinician, and that she would be the only one.

3. “The lack of outside ‘Employee Assistance Program’ type services by the agency has resulted in increasingly complex ethical dilemmas when Behavioral Health Clinicians are required to provide counseling, etc. to other agency staff members and/or their families. . . . I find myself no longer able to accept the ethical and professional implications of being put in these types of high liability situations.”

Because EAT had no employee assistance program, the duty of counseling employees and their families fell to Ms. Wells. This raised problems in that she had to counsel the people whom she was supervising or members of their family. As a supervisor, she needed to report to her employer anything that may affect her subordinate’s work. On the other hand, because she was acting as a counselor, she could not report this to her employer because it was confidential. Ms. Wells was concerned for her professional license, as breaking confidentiality could lead to loss of her license, possibly permanently.

Ms. Wells found that CHAMPUS would provide an employee assistance program for an inexpensive amount. She gave that information to Mr. Gallagher and Mr. Devlin, who said they would take it up with the Board of Directors. When Ms. Wells heard nothing further, she asked a member of the board. That person said she had never heard anything about it.

The lack of an employee assistance program also had an effect on Ms. Wells, personally. With no such program, she had no one to whom she could turn for help dealing with the stress she was encountering.

4. “The cost of housing and utilities in Sand Point has been problematic. . . .”

When Ms. Wells moved to Sand Point, EAT had one apartment available. EAT does not provide housing, but does have agreements with owners of apartments. The rent and utilities for the apartment ran between $1,200.00 to $1,400.00 per month. Ms. Wells shared that apartment with Ms. Starr. When Ms. Starr left, Ms. Wells could no longer afford the apartment on her own. She learned that there was another, less expensive one available. She asked if she could have this apartment, and was told she could.

When she inspected the apartment, however, she found that the previous occupant was a pipe smoker. Ms. Wells has asthma, and could not handle the smoke that was still in the apartment. She asked Mr. Gallagher if EAT would have the apartment professionally cleaned. Mr. Gallagher refused her request.

Also entering into Ms. Wells’ decision to leave her employment was the lack of adequate medical care and the lack of support she found from Mr. Gallagher. In early February, Ms. Wells contracted what she believed to be giardiasis. Because of the lack of medical care in Sand Point, she asked Mr. Gallagher if she could have some time off to go to Anchorage. Mr. Gallagher said she would have to pay her own way, but that, in any case, there was no one who could cover for her. He would not allow her time off unless her position was covered. Ms. Wells continued to work. However, she became more ill. She finally told Mr. Gallagher that she was going to Anchorage the end of April. Ms. Wells also pointed out an employee with breast cancer who was denied time off to go for treatment. In May, Ms. Wells was diagnosed with Type II diabetes. This is exacerbated by stress.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting.

Compulsion is one essential element of the definition of good cause. A compelling reason is one that causes a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave employment. The reason must be of such gravity that the worker has no reasonable alternative but to leave employment. 

No matter how substantial a reason for quitting is to the worker as an individual, the reason must be measured on "an objective standard, based on what an average, reasonable man might do in the fact circumstances presented”.

Ms. Wells resigned for a variety of reasons: a lack of promotion out of probationary status; increased workload; ethical considerations; housing; and health. A worker has good cause to quit work if the cause of the lack of advancement was discrimination against the worker; or a breach of faith on the part of the employer, such as the arbitrary breaking of a definite and specific promise of promotion made to the claimant at the time of hire.

While there was no “definite and specific promise” made by the employer directly to Ms. Wells, the EAT’s own policy manual specifies that a person will receive an evaluation at the end of the probationary period, and, if satisfactory, a salary increase. Ms. Wells worked for EAT for a year without any evaluation. There does not appear to be any good reason for EAT’s failure in this regard.

A worker who leaves employment because the work required is excessive or because of speed requirements has good cause only when the employer's requirement is unreasonable and when the worker has attempted to resolve the situation. The requirement for the additional duties must be permanent, or at least not subject to change in the foreseeable future. If the situation is in the process of being remedied, the worker does not have good cause to quit.

After Mr. Baldridge left EAT, Ms. Wells’ workload doubled, not only during the regular work hours, but she was on call the remainder of the day and night. While this may have been necessary and would not create good cause for a short time, Mr. Gallagher told her the change would be permanent.

A worker who leaves employment that requires the worker to violate religious convictions or moral scruples, break a law, or to act contrary to a recognized code of ethics, leaves work with good cause. . . . A claimant who has well-defined reasons to believe that the employment violates the ethical standards of the claimant’s profession leaves with good cause.
 Ms. Wells, as both supervisor and counselor, was placed in a situation that required her to either violate the ethics of her profession or the requirements of her employment. This placed her professional license in jeopardy of permanent revocation. No representative of the employer testified to determine what could occur if she did not report salient facts to her employer, but it is possible it could jeopardize her employment.

A worker who leaves employment because of housing difficulties leaves for good cause only if housing is unavailable, unsafe, or prohibitively expensive; the worker makes a reasonable attempt to find adequate housing; and quitting work is the only reasonable solution to the worker's housing difficulty.

Once Ms. Starr left, Ms. Wells was forced to obtain less expensive housing. The only housing available worsened her asthma. EAT refused to pay for professional cleaning. The Tribunal cannot find good cause for her to have left, however. The apartment was not owned or leased by EAT. EAT may have had an agreement for less rent with the owner of the apartment, but this does not create an obligation on EAT. If Ms. Wells was dissatisfied with the smoke in the apartment, she had the option of having it cleaned herself.

Nor does the expense of the housing in Sand Point give Ms. Wells good cause to have left her employment. At $51,000.00 per year, Ms. Wells realized a net income of approximately $3,000.00 per month (figured at a tax rate of 28%). The apartment she was occupying cost, at the most, $1,400.00, leaving her with $1,600.00 for other expenses. The Tribunal is not knowledgeable of all the expenses of living in the bush, although recognizes that costs are high and there are other hidden expenses as well. Nonetheless, $1,600.00 per month of disposable income, over and above housing, seems adequate even in the bush.

In various decisions the Commissioner has stated that a quit because of health or physical condition is for good cause if the conditions of work materially and adversely affect the physical condition of the worker,
 and the worker's physical condition compels the leaving.
 Ms. Wells had asthma and type II diabetes. Both illnesses are widely recognized as being exacerbated by stress. Certainly, the conditions of the work adversely affected her health.

A worker who quits work because a supervisor is unsupportive quits with good cause if the worker has attempted to resolve the situation and the lack of support is inhibiting the worker's ability to perform.
 In all of the above complaints, Ms. Wells made reasonable efforts to resolve the situation. She repeatedly asked Mr. Devlin and Mr. Gallagher for her evaluation. None was forthcoming. She repeatedly asked Mr. Devlin and Mr. Gallagher to hire another counselor. None was forthcoming. She gave Mr. Devlin and Mr. Gallagher information about CHAMPUS providing an employee assistance program. Although both said they would pass it on to the Board, neither, apparently did. She attempted to go to Anchorage for medical treatment. She was told she could not because there was no one to cover for her. Not only was Mr. Gallagher generally unsupportive, both he and Mr. Devlin were unsupportive in the specific areas Ms. Wells mentioned in her letter of resignation.

In summation, it is the conclusion of the Appeal Tribunal that Ms. Wells voluntarily left suitable work with good cause. She had not been provided the requisite evaluation and salary increase, the work required of her was excessive, and the ethical considerations placed her license and possibly her employment in jeopardy.

DECISION

The notice of determination issued in this matter on July 26, 2001 is REVERSED. No disqualification under AS 23.20.379 is imposed. Ms. Wells is allowed benefits for the weeks ending July 7, 2001 through August 11, 2001 so long as she is otherwise eligible. The reduction of her benefits is restored, and she is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 5, 2001.


Dan A. Kassner


Hearing Officer

cc:
Kim Dunn


Landye Bennett Blumstein, LLP


701 W. 8th Ave., Ste. 1200


Anchorage, AK  99501
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