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STATEMENT OF THE CASE

On July 30, 2001, Ms. Brown timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Brown began working for the Fairbanks Pioneers Home (“the Home”) in July 2000. She last worked on July 9, 2001. At that time, she normally worked 37.5 hours per week, and earned about $13.50 per hour. She is a certified nurses assistant, and provided personal care to the residents of the Home.

On July 9, Ms. Brown was called into a meeting. Present at the meeting, besides Ms. Brown, were Vicky Wilson, administrator, Angie Howard, administrative clerk, Sheryl Hammers, an assisted-living coordinator, and Kelly Brown, a union representative. Ms. Wilson gave Ms. Brown a letter of termination. Exhibit 7. The letter gives three reasons for the termination: “Found asleep on the job twice (2); Pattern of continued unacceptable tardiness; inappropriate activities during work time (i.e. polishing toenails, reading newspaper).” The letter further said that Ms. Brown had been “notified of your work habit deficiencies in May of 2001; however, you have failed to demonstrate the necessary improvement and in fact continue to display inappropriate behavior during work time in areas noted above.”

Ms. Brown is a single parent of five children. In June of 2001, she was caught sleeping. She had worked from 3:00 p.m. to 11:00 p.m., and then was scheduled the following morning from 7:00 a.m. to 3 p.m. While she was home between shifts, Ms. Brown noticed that an ear on one of her sons was bleeding from inside. Ms. Brown did not get much sleep that evening because of that. She fell asleep at work for about five minutes, but it was reported. Ms. Brown explained the situation to Ms. Howard, who said she understood, but gave Ms. Brown a written reprimand. This is the only incident that Ms. Brown recalls where she fell asleep.

Brandie Conley is a friend of Ms. Brown’s. She is also employed at the Home. Ms. Conley knew of the sleeping incident, and asked Ms. Hammer if Ms. Brown would be discharged because of it. Ms. Hammer assured her Ms. Brown would not be discharged. A couple days later, Ms. Conley was in a Fred Meyer Shopping Center. Kelly Brown, the union representative, saw her and assured her Ms. Brown was not to be discharged.

Ms. Brown had been late for work about four times a month. She was three to eight minutes late on those occasions. She found it hard to leave her children in the morning, particularly if one of them wanted something. After she received the warning in May, however, she was late only once or twice.

Ms. Brown recalls painting her toenails at work one time while she was on break. She did this in her ward, but there were no residents present. She does not recall when this happened. It is part of Ms. Brown’s job to read newspapers to the residents. She does not recall ever reading the newspaper by herself while at work. Ms. Conley never saw Ms. Brown paint her toenails or read the newspaper except to the residents.

When Ms. Wilson gave Ms. Brown the letter of termination, Ms. Wilson did not give her any evidence or explain to her what had occurred. Ms. Brown was not able to ask. Kelly Brown asked if Ms. Wilson would accept a letter of resignation instead of discharge. Ms. Wilson agreed. Ms. Brown resigned on Kelly Brown’s recommendation that a quit would be better on her record than a discharge would be.

Another coworker had made a report to management that Ms. Brown had thrown a plate at a resident. Ms. Brown was serving a meal to the residents. She took a plate cover off, and placed it on the cart. The cover slid off and fell in front of the resident. Ms. Brown did not throw it at the resident. Ms. Conley believes that the coworker wanted Ms. Brown to be fired. Ms. Conley had heard a rumor that Ms. Hammer had said she wanted no disagreements between staff, and would just let one of the persons go. The coworker is still employed at the Home.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

No one from the employer appeared to give testimony to support the decision to terminate Ms. Brown. The employer did not offer any documentation into the record. Ms. Brown admits to sleeping once, but only after having worked a shift, been awake much of the night, and then starting a new shift just eight hours after the first. She does not recall a second time that she fell asleep. She admits to being late, but only twice after she received the warning. She admits to painting her toenails once, but while on break. She admits to reading the newspaper, but only as part of her regular duties. The employer has not refuted Ms. Brown’s testimony.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

The Tribunal does not find sufficient evidence to hold that the Fairbanks Pioneer Home discharged Ms. Brown for misconduct connected with her work.

DECISION

The notice of determination issued in this matter on July 26, 2001 is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending July 21, 2001 through August 25, 2001. The reduction of Ms Brown’s benefits is restored, and she is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on August 27, 2001.
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