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STATEMENT OF THE CASE

On August 2, 2001, Mr. Zarate filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Zarate began working for Kodiak Fishmeal, Co. in 1995. He last worked on July 24, 2001. At that time, he earned $11.25 per hour and worked 84 hours per week. His position is seasonal.

When he began working for Kodiak Fishmeal, Mr. Zarate was a warehouse lead. Sometime in 1999, he was promoted to assistant plant operator. Mr. Zarate worked full time on the night shift. His immediate supervisor was Raphael Amejedo, the lead plant operator. Mr. Zarate and Mr. Amejedo did not get along well. Mr. Zarate felt it might have been a personality conflict.

On July 23, Gary Antoni, the production manager, asked Mr. Zarate to work the day shift. Mr. Zarate declined, because his wife works days, and, together, they can care for their four children. When asked, Mr. Antoni said that Mr. Amejedo wanted Mr. Zarate transferred.

Mr. Zarate told Mr. Zarate that the transfer was because Mr. Zarate had not learned how to do the full job of plant operator. Mr. Zarate, however, felt that he had learned about 80% of the job and was still learning. Mr. Zarate believes that Mr. Amejedo no longer wanted to work with him, because Mr. Zarate would no longer lend him money or his credit card.

After thinking about it, Mr. Zarate went to Stan James, the plant manager. Mr. Zarate told Mr. James that he was quitting because Mr. Amejedo wanted him to be transferred. Mr. James asked him not to quit, and told him that he could continue to work nights. However, Mr. Zarate no longer wanted to work with Mr. Amejedo. He did not feel comfortable working for a man who did not want to work with him.

Mr. Zarate did not want to work days because of the need to care for his children while his wife works. He did not consider day care because he felt it would be too expensive. He had not investigated the cost of day care, however. His wife earns $10.50 hour.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter before leaving work. Griffith, Comm'r. Dec. 8822158, December 20, 1988, aff'd Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989.

Mr. Amejedo’s actions towards Mr. Zarate were not hostile, abusive, or discriminatory. There was no employer testimony; however, it appears that Mr. Amejedo only wanted Mr. Zarate transferred out of the night shift. Whether that was because Mr. Zarate would no longer loan him money or let him use his credit card, or because Mr. Zarate could not do the work to Mr. Amejedo’s satisfaction is immaterial. Mr. Amejedo’s actions did not give Mr. Zarate compelling reason to quit, particularly when the plant manager did not want him to quit.

Further, Mr. Zarate could have pursued other options. He made no effort to talk this out with Mr. Amejedo and the production manager or the plant manager. A quit to care for children or others is for good cause if the worker has a legal or moral obligation to give the care, and the worker is unable to give the care by any other means short of quitting. Benefit Policy Manual, §155.1.

Mr. Zarate had both a legal and a moral obligation to provide care for his children, but he could have provided that care by utilizing day care. No testimony was taken on how many hours Mr. Zarate’s wife was working, but, because she was working full time, it is presumed she worked 40 hours per week. At that rate, she earned $420.00 per week. Mr. Zarate earned $1,192.50 per week, for a total family income of $1,612.50 per week. The Tribunal finds it difficult to believe that Mr. Zarate could not have found adequate childcare with that amount of income, at least until the season ended at which time Mr. Zarate could take over caring for their children.

It is the conclusion of the Appeal Tribunal that Mr. Zarate voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on July 30, 2001 is AFFIRMED. Mr. Zarate is denied benefits for the weeks ending August 4, 2001 through September 8, 2001. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on August 29, 2001.
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