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CASE HISTORY

Mr. Kvernplassen timely appealed a determination issued on June 28, 2001, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Kvernplassen last worked for Bethco Consolidated, Inc. (Air Van North American) during the period July 2, 2000, through June 14, 2001. He earned $13.50 per hour for full-time work as a driver. 

Mr. Kvernplassen was discharged effective June 15 for violation of a company rule and state law.

On June 14, Mr. Kvernplassen and his crew were sent to K&L Distributors to unload a tractor-trailer that had been delivered by another driver. Mr. Kvernplassen was not licensed to drive any vehicle over 26,000 pounds. He held a Class A Commercial Drivers License (CDL) permit that allowed him to drive only with a CDL licensed driver.

After unloading the van, Mr. Kvernplassen and his crew waited to be picked up by another employee. When the driver arrived, 

Mr. Kvernplassen felt he needed to move the tractor trailer van away from K&L’s building. When he moved the van, he found no place to park it so he drove it approximately five miles to his employer’s work site. Mr. Kvernplassen was discharged because he drove illegally and against company policy.

Mr. Kvernplassen knew he should not have driven the van. He did not have a cell phone to call the employer to find out when the driver would get to K&L’s location. Mr. Kvernplassen thought he would do the employer a favor by returning the van to his employer’s property. He did not attempt to use a K&L phone to contact his employer.

There is no evidence of any prior problems with Mr. Kvernplassen’s employment. He contends other drivers had been allowed to drive vehicles without proper certification. Mr. Kvernplassen and a former employee, Mr. Boham, had seen other drivers driving what they believed to be Class B (26,001 pounds or more) vehicles without a Class B license. The employer does not have any Class B vehicles at their work site.

Mr. Kvernplassen had seen another employee drive a tractor-trailer, for about one mile to the employer’s other company, with only a permit. He did not know if the employer was aware of that incident. Mr. Boham knew of one incident, approximately 18 months ago, when an unlicensed driver drove a tractor trailer from Ft. Richardson. The driver was not discharged. He could not recall the name of the employee.

The employer’s policy manual, given to all employees, advises that any unauthorized use of company materials could/would result in immediate discharge. The employer maintains all employees are aware they are not to touch equipment that they are not licensed to operate.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
There is no dispute that Mr. Kvernplassen’s discharge was the result of a single incident. What must be decided is whether that single incident was a good faith error in judgment or amounted to misconduct connected with the work.

The Employment Security Division’s Benefit Policy Manual, Section MC 85, states in part:

A violation of law is not misconduct under the Employment Security Act unless it occurs in connection with the work. A violation of law occurring outside working hours and away from the employer's premises is not misconduct unless the violation injures the employer's interest….

Mr. Kvernplassen violated a State of Alaska law and a company policy. He knew, as a CDL permit holder, that he was not to drive on public roads without a licensed driver with him. 

Mr. Kvernplassen did not just drive down the street or hook up a tractor-trailer in the employer’s yard, he drove over five miles on public streets. He knew or should have known that his actions were against his employer’s interest. Therefore, his discharge amounted to misconduct connected with the work.


DECISION
The determination issued on June 28, 2001, is AFFIRMED. Benefits are denied for the weeks ending June 16, 2001, through July 21, 2001. Mr. Kvernplassen’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 29, 2001.
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