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STATEMENT OF THE CASE

On August 15, 2001, Ms. Rusie timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Rusie began working for Pizza Pete’s in 1999. She last worked on July 31, 2001. At that time, she normally worked a varying number of hours per week, and earned $5.65 per hour plus tips.

Ms. Charalambous, the owner of the restaurant, posted a notice of rules and regulations in the waitress station. One of those rules is that a waitress is supposed to give a portion of the tips that she receives to the hostess. If there is one hostess working, the waitress is to give 10%; if there is more than one, the waitress is to give 15%.

Customers provide tips in two ways—either by writing the amount of the tip on a credit card charge slip or by leaving a cash tip on the table. At the end of the day, Ms. Charalambous adds up the amount of tips on the charge slips, and puts the requisite 10 or 15% in the hostess-tip cup. Each waitress is responsible for determining the appropriate amount to leave from the cash tips. There is no method by which Ms. Charalambous can determine the amount of cash tips received by a waitress.

To Ms. Charalambous, it appeared that some waitresses were not leaving an appropriate amount for the hostesses. She mentioned this several times to the waitresses, impressing on them the need to be accurate in their accounting and payment of tips. Ms. Charalambous testified that she, on many occasions, spoke privately and specifically to Ms. Rusie. She did not say her job was in jeopardy, but told her that she had “better tip a little more” (testimony, Ms. Charalambous). Ms. Charalambous believed that Ms. Rusie never left more than $10.00 for the hostess.

On the final night of Ms. Rusie’s employment, Ms. Charalambous added up the charge slips for Ms. Rusie’s receipts. Ms. Charalambous figured Ms. Rusie received $120.00 in charged tips, and $120.00 in cash tips. At the hearing, Ms. Charalambous had no record of the amount of cash tips. She estimated the amount from the number of tables that Ms. Rusie served that evening. Accordingly, Ms. Rusie should have left $36.00 ($240.00 x 15%) for the hostesses. Ms. Rusie, however, left only $10.00. Because of the prior times that Ms. Charalambous believed Ms. Rusie had not left sufficient tips, Ms. Charalambous called Ms. Rusie and discharged her.

Ms. Rusie does not recall Ms. Charalambous ever speaking to her personally about not tipping correctly. Ms. Charalambous does not keep written notes of any warnings, and could not recall any specific dates. Ms. Rusie believes she always tipped correctly, except on the final day. On that day, two charge slips had been taped to the register. This was after the hostesses had left. Ms. Rusie reminded Ms. Charalambous that she had to “run” the charge slips, but then left, forgetting to calculate the amount of tips to go to the hostesses for those two charges.

Ms. Rusie’s daughter-in-law is one of the hostesses. Ms. Rusie gives her a ride to work. Instead of asking for reimbursement for her gas, Ms. Rusie and her daughter-in-law agreed that Ms. Rusie did not need to give her daughter-in-law any tips. They had discussed this with Ms. Charalambous, who agreed to the arrangement.

Deborah Simpson is also a waitress, and has worked at Pizza Pete’s for about eight years. She recalls that Ms. Charalambous has several times mentioned to the waitresses that they have to tip the hostesses correctly. On July 25, she spoke to Ms. Rusie and another waitress, telling them that Ms. Charalambous was upset because the hostesses were not being tipped correctly. Ms. Simpson said that Ms. Charalambous had said that she would get rid of anyone not tipping correctly.

According to Ms. Simpson, Ms. Rusie made no response. Ms. Simpson “knows” that Ms. Rusie had not been tipping correctly. For example, she knew that the night before Ms. Rusie’s discharge, she knew that Ms. Rusie had taken in $120.00 that she knows of, but left only $10.00. Ms. Simpson did not explain how she knew the amount that Ms. Rusie had taken in tips. She was, however, present when Ms. Charalambous counted out the tip cup. Ms. Charalambous told her that Ms. Rusie never tipped more than $10.00. July 25 was a Wednesday. Ms. Simpson estimates that she usually receives about $200.00 in tips on Wednesdays.

Marie Hernandez has worked as a waitress for Pizza Pete’s for eight years. Ms. Hernandez does not recall the date of this incident, but recalls that Ms. Rusie told her to give her the ticket for a table that Ms. Hernandez had served. A customer at a table that Ms. Rusie was serving was going to pay for that meal, also. When Ms. Rusie explained to the customers at Ms. Hernandez’ table, she also told them not to forget to tip Ms. Hernandez. Ms. Hernandez reported this comment to Ms. Charalambous. According to the rules posted by Ms. Charalambous, a waitress is not to discuss tips with a customer. Ms. Charalambous alluded to this incident as one reason why she decided to discharge Ms. Rusie, but did not provide specific testimony about it.

Patricia Davis was a hostess from December 2000 to the end of May or first of June 2001. While she was employed, she, at first, worked every night that Ms. Rusie worked. In March, because of a schedule change, she worked only two to three nights per week when Ms. Rusie was working. She did not feel that Ms. Rusie was tipping incorrectly. Ms. Davis received an average of $15.00 per night in tips. If it was a busy night, she might receive $20.00 to $25.00.

On the night that she was discharged, Ms. Rusie estimates she had received about $90.00 in tips. She first testified that she had a couple tables who did not tip. She then said she had three to four tables that did not tip. She also feels that different stations get different amounts of tips. She admits she forgot to include the tips from the two charge slips taped to the register.

When Ms. Charalambous called her, Ms. Rusie did not ask for any proof that she had undertipped, nor did she offer any argument against being discharged. She believes that she was discharged over an incident that occurred between Mr. Charalambous and her on July 24.

On that evening, Ms. Charalambous asked her to cut up some onions. Ms. Rusie went to do that, but Mr. Charalambous, who is the cook, told her not to. Ms. Rusie told him that Ms. Charalambous had asked her to, and proceeded to start cutting the onions. Mr. Charalambous got mad and shoved her with his chest. Ms. Rusie was afraid he was going to hit her. He had frequently verbally her. Ms. Davis also testified that Mr. Charalambous would verbally abuse her when he got mad at her for something she had done wrong. Ms. Rusie feels that she was discharged so that Mr. Charalambous would not lose his temper again and hit her.

Pizza Pete’s contended that Ms. Rusie had previously been convicted of theft in the second degree for welfare and Medicaid fraud. In doing so, Pizza Pete’s attacked Ms. Rusie’s credibility.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

The Tribunal discounts the incident between Ms. Rusie and Mr. Charalambous as the cause of the discharge. It appears that Mr. Charalambous’ ire was generally spread throughout the employees—at least Ms. Davis had also been the point of his anger. Ms. Rusie testified that she had frequently been verbally abused by him, but did not testify that he had ever physically threatened her. There is no reason to believe that he would have been then or in the future physically threatening. Because there is no reason to believe that, there is no basis on which to find that Ms. Rusie was discharged to ensure that did not happen.
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

Ms. Charalambous discharged Ms. Rusie for allegedly failing to tip the hostesses properly. However, she brought forth no probative evidence of that. Her belief, in and of itself, that Ms. Rusie had undertipped is not substantial evidence. Ms. Charalambous testified that, on the night in question, Ms. Rusie had $120.00 in charge slip tips. Figured at 15%, that would equal $18.00. If Ms. Rusie had left only $10.00, she would have undertipped. Ms. Rusie also had cash tips, the amount of which Ms. Charalambous could only estimate. An estimate is insufficient evidence on which to base a finding of misconduct.

It is possible that Ms. Rusie undertipped, especially considering that there were two charge slips that she had forgotten to consider when figuring the amount of tip to leave for the hostess. However, this could equally be only a one-time lapse in memory, and not “conduct which evinces a wilful and wanton disregard” of Pizza Pete’s interests. Had Ms. Rusie regularly undertipped, Ms. Rusie would have been discharged for misconduct. But there is no evidence here, other than Ms. Charalambous’ memory, that Ms. Rusie had previously undertipped. The only hostess (who were the only employees affected) who testified was Ms. Davis. She testified that she believed Ms. Rusie not to have undertipped. Pizza Pete’s did not call any hostess to testify otherwise.

Ms. Charalambous also had no evidence that she had ever spoken to Ms. Rusie to warn her that she was not tipping properly or that her job was in jeopardy. She kept no written records of any warnings given to any of her employees, and could not recall any specific dates when or even how often she had spoken to Ms. Rusie. 

Pizza Pete’s brought forth, in an attempt to challenge Ms. Rusie’s veracity, the fact that she had previously been convicted of welfare and Medicaid fraud. Without additional evidence that she provided or may have provided false testimony during the hearing, the prior conviction is not pivotal of her truthfulness in this forum.

In short, Pizza Pete’s has not provided evidence of sufficient quantity and quality to establish that Ms. Rusie undertipped the hostesses.

It is the conclusion of the Appeal Tribunal that Pizza Pete’s has not established it discharged Ms. Rusie for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on August 7, 2001 is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending July 28, 2001 through September 1, 2001. The reduction of Ms. Rusie’s benefits is restored, and she is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 27, 2001.
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