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CASE HISTORY

Ms. Tomczak timely appealed a July 25, 2001 determination that denies benefits under AS 23.20.379. The issue is whether she voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Tomczak began work for Quilt Works in November 1993. She was appointed store manager in April 1994. Her last day of work was July 9, 2001. At the time her position ended, Ms. Tomczak was being paid $52,000 per year.

While Ms. Tomczak was taking attending training offered by Bernina Sewing Machine Co., in Washington D. C., Ms. Bergerson, the employer, decided to relocate to Olympia, Washington. Also at that time she decided to replace Ms. Tomczak as store manager demoting her to Bernina Manager, a newly created position. She made this decision because, in her opinion, Ms. Tomczak had a bad temper that was getting worse. She also cited complaints by other employees, observed rude behavior to customers, and poor staff morale. Ms. Bergerson stated that she needed to make a change before she relocated.

Ms. Tomczak learned of her demotion upon her return to Anchorage on Sunday July 8. She met with the employer that same day, at which time Ms. Bergerson explained the new arrangements. She further offered Ms. Tomczak a week off with pay, and to continue her current salary for three months at which time it would be renegotiated. Ms. Tomczak agreed to consider the offer. Later that evening Ms. Tomczak tried to gain entrance to the store but discovered the locks had been changed.

The next day Ms. Tomczak came to the store and began clearing her desk in an effort to make way for the new manager. The employer came into the store. After consideration, Ms. Tomczak decided that the new manager would probably want to assert herself, and that might be difficult to do that with Ms. Tomczak around. She then asked if Ms. Bergerson would consider giving her three months severance pay along with certain store discounts if she just left. Ms. Bergerson agreed.

As Ms. Tomczak was leaving the store she noticed a customer beginning to take a photograph of a quilt. Ms. Tomczak warned the customer that the piece may be copyright protected and that photographing such an item is not permitted. Ms. Bergerson overheard Ms. Tomczak’s admonition, and advised Ms. Tomczak that she was the owner of the quilt, and that she had given the customer permission to take the photograph. She then told      Ms. Tomczak that she was fired and not ever to come back into the store. Ms. Tomczak refused to leave until Ms. Bergerson signed certain papers relating to the store discounts she felt she had been promised. The police were then called and eventually      Ms. Tomczak left the store.  


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.


CONCLUSION
The Employment Security Division's Benefit Policy Manual, Section VL 515, states in part:


A worker who gives up his or her employment rather than accept a transfer to other work for the same employer has voluntarily left his or her employment; the worker has not refused an offer of new work.


A worker who elects to be laid off or discharged rather than accept a reclassification or transfer to other work has also voluntarily left his or her employment. This separation is adjudicated under the voluntary leaving provision of the law because the worker took the action which resulted in the separation, and the worker had the choice of remaining in employment.


A worker leaves without good cause if the worker leaves rather than accept a transfer to reasonably related work at a reasonably comparable rate of pay. In re Stempniak, Commissioner Review No. 9029033, April 24, 1991. A worker leaves with good cause only if:


1.
The new conditions are substantially less favorable than those prevailing for similar work in the locality; 


2.
The worker is physically unable to perform the new duties; or

3.
The new work is wholly unrelated to the work and unrelated to any work within the worker's prior training, experience, or qualifications. Id.


"Wholly unrelated to the work" means work which does not utilize any of the skills of the worker, whether those skills were acquired through work with the employer or through prior experience or training.  A transfer from one unskilled job to another unskilled job is not considered a transfer to wholly unrelated work....

Certainly Ms. Tomczak’s duties changed substantially upon her return from training, July 8, 2001. But she was also offered continued alternate work by the employer. Ms. Tomczak considered the offer but decided to quit her position instead. The confrontation which lead to police intervention occurred only after she had advised the employer of her decision to quit, and had negotiated terms of her severance. I hold Ms. Tomczak quit her position with Quilt Works. In order to avoid disqualification she must show her quit was with good cause.

The work she was being transferred to was well within her training, ability, and experience to perform. There is no evidence the conditions being offered were less than prevailing in the Anchorage area. And she was guaranteed work at the same rate of pay for the next three months. Quitting in anticipation of changes the employer might make in the future does not provide good cause. I hold Ms. Tomczak quit her work with the employer without good cause.   

DECISION
The July 25, 2001 determination is AFFIRMED. Ms. Tomczak is denied benefits beginning with the week ending July 21, 2001 through the week ending August 25, 2001. Her maximum payable benefits are reduced by three weeks, and future extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 14, 2001.
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