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CASE HISTORY

Mr. Holeman timely appealed an August 7, 2001 determination that denies benefits under AS 23.20.378. The issue is whether the claimant satisfied availability for work requirements.

FINDINGS OF FACT

Mr. Holeman usually lives in Anchorage. He established an unemployment insurance benefit year beginning date effective May 31, 2001.

As of May 31, 2001, Mr. Holeman last worked for BP Exploration (BP) in Anchorage. He started work for BP in 1993 (Exhibit 4). He last performed services for BP in mid-February 2001.

Prior to suspension of his active service to BP, Mr. Holeman worked as a senior business advisor earning approximately $85,000 per year. He worked five days one week and four days the next week. He generally started work around 7:30 to 8:30 a.m. and ended around 5:30 to 6:30 p.m.

In mid-February 2001, Mr. Holeman was arraigned on criminal domestic violence charges apparently unrelated to his BP work. He was placed in third-party custody upon arraignment. Under the third-party custody restriction, Mr. Holeman could not leave the presence of his custodian.

BP would not permit Mr. Holeman to return to work accompanied by a third-party custodian. Therefore, in mid-February, Mr. Holeman began paid personal leave from BP.

On March 12, 2001, BP placed Mr. Holeman on an indefinite, unpaid leave of absence, because he had exhausted his paid personal leave. Mr. Holeman immediately attempted to negotiate with BP for a return to work. If his negotiations had succeeded, he could have petitioned the court to review his request for relaxation of its third-party custody order.

On April 2, 2001, BP refused to grant Mr. Holeman’s return to work request. BP stated his situation would have been disruptive. BP agreed to maintain Mr. Holeman’s leave without pay status.

In May 2001, Mr. Holeman filed for unemployment insurance benefits. To satisfy work registration requirements, he had to attend mandatory reemployment services appointments.

On July 26, 2001, Mr. Holeman failed to appear for a mandatory reemployment services appointment. He failed to appear because he received the appointment advisement letter on July 25 and that provided insufficient time for him to arrange transportation from Wasilla where his third-party custodian lived.

On August 2, 2001, Mr. Holeman’s custodian accompanied him to Anchorage to allow him to complete the reemployment services appointment he had missed on July 26.

On August 23, 2001, Mr. Holeman entered a guilty plea agreement. He immediately began serving an eight-month sentence. He expects to spend the first month or so in prison and the rest of his sentence in a halfway house. He expects to receive a work furlough after reaching a halfway house.

Prior to his August 23 incarceration, Mr. Holeman never petitioned a judge to relax his third-party custody restriction. He did not file a petition because he could not convince BP to support him nor could he find any other employer to offer him work and support his petition.

PROVISIONS OF LAW

AS 23.20.378 provides, in part:PRIVATE 


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 85.350 provides:

(b) A claimant is considered available for suitable work for a week if the claimant . . .

(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;

(6)
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and

(7)
is available for a substantial amount of full-time employment.
CONCLUSION

Mr. Holeman argues that employers will not see his third-party custody order as a deterrent to hiring him. He contends they instead will ask what they can do to get around the third-party restriction. He further argues that he could successfully petition the court to relax its third-party custody requirement if he could convince an employer to support his petition with a promise to hire him.

The hearing record does not support Mr. Holeman’s arguments. The refusal of Mr. Holeman’s long-term employer to allow him to report to work with a custodian or to support relaxation of the custody arrangement creates a presumption that Mr. Holeman’s mid‑February 2001 arraignment and third-party custody order interfere with his availability for work.

Mr. Holeman’s speculation that he might be able to work if he could find an employer that viewed the third-party custody order as merely something to work around remains speculative. His speculation is insufficient to overcome the facts presented in the hearing record that demonstrate his impaired availability. His failure to appear for his July 26, 2001 reemployment services interview after a one day notice further supports the presumption that his restrictions raise barriers to his reemployment. 

The hearing record fails to establish that Mr. Holeman satisfied availability for work requirements since establishing his benefit year beginning date during the week ending June 2, 2001.
DECISION
The August 7, 2001 determination is AFFIRMED. Mr. Holeman is denied benefits for the weeks ending June 2, 2001 and ending when he establishes he satisfies availability for work requirements.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 13, 2001.
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