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CASE HISTORY

Mr. Draper timely appealed a determination issued on August 22, 2001, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Draper worked for American Linen during the period June 1, 1964, through June 30, 2001. He earned $100,000 plus per year for full-time work as the Alaska general manager. Mr. Draper gave his employer a six-month notice of his intention to retire on June 30.

For the last 10 years of his employment, Mr. Draper experienced painful cramps in his abdomen. He visited a doctor several times, most recently about two years ago. The doctors were unable to determine the problem. Mr. Draper noticed when he relaxed and rested, the pain went away. The doctors believed twisting of the intestine due to nerves may have caused the pain.

Mr. Draper stopped going to the doctors because they were unable to help him. When he was faced with problems at work, he noticed the pain would return so he would take several days off, which typically alleviated the pain. Mr. Draper experienced the pain on an average of once every three to five months.

Mr. Draper decided to retire/quit because he and his wife were concerned about his health. He gave the employer six months notice because he knew that it would be difficult to replace him. 

Mr. Draper admits the employer fell within the requirements of the Family Medical Leave Act (FMLA) but did not apply for or seek a leave of absence before quitting. 

Mr. Draper wanted to change careers and get away from the responsibilities of managing. He did not have prospects of other work before he quit. A doctor did not advise Mr. Draper to quit working.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
The Employment Security Division’s Benefit Policy Manual, Section VL 235, states in part:

In various decisions the Commissioner has stated that a quit because of health or physical condition is for good cause if:

The conditions of work materially and adversely affect the physical condition of the worker (Lewis, 9322227, July 29, 1993;) and

The worker's physical condition compels the leaving (Hok-Demmott, 9321805, June 15, 1993;) 

The worker has no reasonable alternative; (Sanchez, 9322133, July 26, 1993) and 

The worker attempts to preserve the employment relationship. 

There must be supporting evidence to show that continued employment is harmful to the worker's health, not merely the worker's opinion regarding the condition (Norwood, 83H‑UI-06, March 21, 1983.)….

Although the Tribunal does not doubt that Mr. Draper would have occasional abdominal pain, he continued working under the same or similar circumstances for two years without seeing a physician. He also continued working for six months after giving his resignation notice. This supports the conclusion that the conditions of employment and/or health were not so onerous that it left 

Mr. Draper no alternative but to quit when he did.

Finally, even if the circumstances surrounding Mr. Draper’s decision to quit were compelling, he had at least one reasonable alternative available to him. Mr. Draper could have requested or sought time off under FMLA or some other company-approved leave of absence. A worker who is genuinely desirous of retaining an employment relationship will exhaust reasonable alternatives before quitting. Because Mr. Draper failed to seek a leave of absence, good cause for leaving work has not been shown in this matter.

DECISION
The determination issued on August 22, 2001, is AFFIRMED. Benefits are denied for the weeks ending July 7, 2001, through August 11, 2001. Mr. Draper’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 14, 2001.
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