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CASE HISTORY

Fred Meyer, by and through its representative, Employers Unity, Inc., timely appealed a determination issued August 7, 2001 that held the disqualifying provisions of AS 23.20.379 did not apply to Ms. Boswell’s separation from work. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Boswell began working for Fred Meyer on April 19, 2001 as a cashier. Her last day of work was July 17, 2001.

Ms. Boswell injured her knee on July 18 and was unable to work July 19, 2001 as scheduled. She presented her employer with a note from her doctor advising that she needed two days off. The request was granted. Although scheduled to return to work on the following weekend, instead, Ms. Boswell called in and advised her employer that she was sick and would not be into work. 

Ms. Boswell called her employer again on Monday July 23, 2001 to advise them she would again not be able to work. Ms. Bagel, the customer service manager, asked her if she was sure she could not work because she was needed. Ms. Boswell then complained about Ms. Bagel’s assistant. Ms. Boswell had advised Ms. Bagel on a prior occasion that she did not get along with her assistant. In the past, Ms. Bagel’s assistant had given both verbal and written warnings to Ms. Boswell about being tardy to work. Ms. Boswell wanted to discuss this with Ms. Bagel. However, when it appeared to Ms. Boswell that Ms. Bagel “…wasn’t going to do anything for me…” Ms. Boswell served notice of her resignation. Ms. Boswell did not request a transfer, and a leave of absence was not available to her because of the short duration of her employment.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.


CONCLUSION
The Alaska Employment Security Division Benefit Policy Manual VL 135.05 (October 1999) states, in part:

Whether a worker's separation is a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party is not necessarily the party who initiated the chain of events leading to the separation.  The moving party is the party who, having a choice to continue the relationship, acts to end it.  (Swarm, 87H-UI-265, September 29, 1987)

Based upon the above precedent I hold that Ms. Boswell was the moving party in her separation from her employment. She chose the time of separation.

"Once having voluntarily quit, it is the burden of the claimant to establish good cause."  Fogleson, Comm'r Dec. 8822584, February 28, 1989.

The Alaska Employment Security Division Benefit Policy Manual VL 515.8 states, in part:

Disciplinary action administered by an employer implies that the worker's behavior has been adverse to the employer's interest.  It is well within the employer's rights to take reasonable corrective action.  The Commissioner has held that the employee is justified in leaving only if:

· The employer's action was unduly harsh or unwarranted by the alleged offense, or indicated a course of conduct amounting to "abuse, hostility or unreasonable discrimination," and
· The worker made a reasonable attempt to resolve the issue with his employer before quitting. Craig, 86H‑UI‑067, June 11, 1986. 

There is no indication that Ms. Bagel’s assistant was harsh or that the disciplinary action that Ms. Boswell was subjected to was not warranted. Ms. Boswell had been hurt, but this has not been established as the reason for her separation from work. I hold the claimant voluntarily quit work without good cause.

DECISION
The dated August 8, 2001 determination is REVERSED AND MODIFIED. Ms. Boswell is denied benefits beginning with the week ending July 21, 2001 through the week ending August 25, 2001 based upon AS 23.20.379 for having voluntarily quit work without good cause. Her maximum payable benefits are reduced by three weeks and future extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 4, 2001.








Michael Swanson







Hearing Officer

