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CASE HISTORY

This matter concerns three adjudications that the Employment Security Division (“the ESD”) issued under AS 23.20.378 against Mr. DeJesus’ claim for benefits. On March 28, 2001, the ESD allowed Mr. DeJesus’ benefits until April 22, 2001. Benefits were allowed on a holding that he was eligible for six weeks of benefits because he had become ill or disabled while filing for unemployment benefits (“in compensable status”). Benefits were denied thereafter until he provided evidence that he is able to work. Exhibit 3A.

A second determination issued on August 13 lifted the prior disqualification effective July 8, 2001, holding that Mr. DeJesus’ doctor had released him as able to work effective July 11. This was based on a medical report received from the doctor. Benefits remained denied from April 22 to July 7, 2001. Exhibit 3.

On September 6, the ESD issued a third determination. This determination found that a second medical report was received that avowed Mr. DeJesus had been released as able to work effective April 28. The determination, however, held Mr. DeJesus’ benefits were still denied from April 22 to July 7 because “we can only backdate the reopening of your claim 3 weeks prior.” Exhibit 2.

Mr. DeJesus timely appealed the September 6, 2001 determination that denied unemployment insurance benefits under AS 23.20.378. Because this determination and the August 13 determination are redeterminations of the March 28 determination, this appeal will consider all three determinations. The issue is whether he was able to and available for work during the period claimed.


FINDINGS OF FACT
The record contains two medical reports. The first is a note written by a Jennet F. Hermiston, M.D. on July 11. Dr. Hermiston writes that Mr. DeJesus “has been seen & treated here for medical problems however is able to return to work without restriction.” Exhibit 4, page 2. Dr. Hermiston does not say when Mr. DeJesus was able to return to work. The second medical report is a standard ESD Medical Report form completed by Dr. Juliana King, M.D. on August 31. According to this report, Mr. DeJesus was hospitalized from March 9 to March 16, and was able to work full time on April 28. Exhibit 4, page 1.

Mr. DeJesus was in the hospital from March 9 to March 16. He was not able to work until April 28. (Testimony, Mr. DeJesus.) He was then arrested and jailed from April 30 to June 28. From July 5 to 11, he was in the hospital. After getting out of the hospital, he was seeking work as a carpenter, his usual trade. He had accepted an offer of a job to begin on September 4. However, he was assaulted on September 1, and was again in the hospital for a couple of days. He is now able and willing to accept work, and is again seeking work as a carpenter.

The ESD did not provide the full benefit payment record of benefits to Mr. DeJesus. However, exhibit 5, page 5 is a record of those payments made from the week ending April 7 through September 8. This record shows that Mr. DeJesus filed and received benefits for the weeks ending April 7, 14, and 21. The ESD denied the benefits for the week ending April 28. Mr. DeJesus did not again file for benefits until the week ending July 21. He continued to file and receive benefits for the weeks ending July 21 through September 8.

STATUTORY PROVISIONS

AS 23.20.378. Able to work and available for suitable work.

(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 85.350. Able to work and available for suitable work.

(b)
A claimant is considered available for suitable work for a week if the claimant

(1)
registers for work as required under 8 AAC 85.351;

(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;

(3)
meets the requirements of 8 AAC 85.353 during periods of travel;

(4)
meets the requirements of 8 AAC 85.356 while in training;

(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;

(6)
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and

(7)
is available for a substantial amount of full-time employment.


CONCLUSION
The three determinations are correct. Under AS 23.20.378, a claimant is eligible to receive benefits if the claimant is fully able to and available for suitable work. However, a claimant who becomes ill while filing for and receiving unemployment benefits remains eligible to receive benefits for an additional six weeks. This is even though the claimant may not be able to or available for work because of the illness. Mr. DeJesus became ill on March 9. Although the ESD did not introduce evidence of Mr. DeJesus’ claim filing for that week, the Tribunal presumes that, because it allowed benefits, Mr. DeJesus did file a compensable claim for the week ending March 10. He was, therefore, eligible to receive benefits for the following six weeks, the weeks ending March 17 through April 22.

Dr. King did not release Mr. DeJesus as able to work until April 28, the end of the following week. Mr. DeJesus’ own testimony confirms that he was not able to work until then. Because he was not able to work, benefits were correctly denied for the week ending April 28.

Mr. DeJesus is not eligible for benefits for the weeks ending May 5 through July 21. First, he did not file claims for benefits for those weeks. Benefits are not payable for any week for which a claimant has not filed a claim.
 Second, even had he filed claims, he would not be eligible for benefits. He was either in the hospital or in jail during those weeks, and, therefore, not able to or available for work.

DECISION
The determination issued on March 28 is AFFIRMED. Mr. DeJesus is denied benefits under AS 23.20.378 for the week ending April 28, 2001.

The redeterminations issued on August 13 and September 6, 2001 are MODIFIED. Mr. DeJesus is denied benefits under AS 23.20.378 for the weeks ending April 28 through July 14, 2001.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 28, 2001.


Dan A. Kassner

Hearing Officer

� AS 23.20.375. Filing Requirements. (a) An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment . . . if . . . the insured worker has . . . (2) for that week, certified for waiting-week credit or made a claim for benefits.





