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CASE HISTORY

Ms. O’Brien timely appealed a determination issued on August 22, 2001, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or if she was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. O’Brien worked for Market Basket, Inc. during the period 

July 13 through July 20, 2001. She earned $7 per hour for full-time work as a cashier. Ms. O’Brien’s employment ended effective 

July 20.

Shortly after she began her employment, Ms. O’Brien asked 

Ms. Krause, manager, about the cash handling procedures. 

Ms. O’Brien was concerned about starting her shift at 3:30 p.m. without counting the till. She was worried she might be held accountable for any shortages or discrepancies. Ms. Krause assured Ms. O’Brien that they did not have problems with money at that store but indicated she could count the till if she wanted.

Throughout the week of her employment, Ms. O’Brien would arrive at work and immediately get busy. She did not have time to count the till before the employee(s) she replaced left for the day. 

Ms. O’Brien was then left alone in the store. She did not believe she should count the till in front of customers.

On July 19 about one or two hours into her shift, Ms. O’Brien found a safe drop (checks, cash, and credit card slips) pinned together and left on a shelf near the cash register. Ms. Krause happened to return to the store. Ms. O’Brien asked about the drop she found. Ms. Krause indicated she had accidentally left it there and not to worry about it. Ms. O’Brien again indicated her concern about money handling procedures.

On July 20, Ms. O’Brien called Ms. Krause to talk about counting the till. Ms. Krause told her to come into work early. Ms. O’Brien, however, was unable to get a ride to work early. When she got to work, the other employee(s) left, leaving her alone. Before 

Ms. Krause left, Ms. O’Brien told her she felt like she was being 
“set up.” Ms. Krause assured her she was not.

Ms. Krause returned to the store on July 20 about 5:30 p.m. She had heard Ms. O’Brien was upset. She stayed about 30 minutes and left after assuring Ms. O’Brien not to worry. Ms. Krause returned again about 9:30 p.m. They again spoke about how Ms. O’Brien was doing. Ms. Krause asked her, “This isn’t working for you, is it?” 

Ms. O’Brien indicated it was not. Ms. Krause then stated that she did not believe it would work out between them. Ms. O’Brien agreed. 

Ms. Krause agreed to let Ms. O’Brien complete the shift but, she did not have to work after that.

Ms. Krause did not have any other type of work to offer 

Ms. O’Brien. Ms. Krause believed that Ms. O’Brien had problems with the fast-paced business and agreed that the money counting procedures caused Ms. O’Brien to be unhappy and frustrated.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
The record establishes Ms. O’Brien’s work separation was mutual between the parties. The Tribunal is tasked with determining the moving party in work separations. The Employment Security Division’s Benefit Policy Manual, Section VL 135, states in part:

If both parties are unwilling to continue the employer/ employee relationship, the one who moves first to sever the relationship is the moving party. Where a worker’s separation results from a discussion between the worker and the employer, the moving party is the party who during the discussion, through words or actions, severed the employer/employee relationship….

Ms. Krause initiated the conversation that resulted in the work separation. Although Ms. O’Brien’s demeanor clearly initiated the conversation, Ms. Krause’s comments and/or questions to Ms. O’Brien indicated that she (Ms. Krause) no longer wanted Ms. O’Brien to work in the capacity of a cashier. Therefore, this work separation will be viewed as a discharge. The employer bears the burden to show misconduct connected with the work.

There is no dispute that Ms. O’Brien was unhappy working for Market Basket, Inc. There is no evidence, however, that her performance or actions were wilful or wanton in nature or against the employer’s interests. Accordingly, the disqualifying provisions of 

AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on August 22, 2001, is REVERSED and MODIFIED. Benefits are allowed pursuant to AS 23.20.379(a)(2) for the week ending July 28, 2001, through September 1, 2001, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 4, 2001.
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