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CASE HISTORY
The claimant appealed a notice of determination issued on September 6, 2001, which denied benefits pursuant to AS 23.20.379 on the ground that he was discharged for misconduct in connection with his work.


FINDINGS OF FACT

Mr. Kiewit worked for Swissport USA as a driver from approximately April 6, 1996 through August 17, 2001. Mr. Kiewit earned an $10.20 per hour. He usually worked 35-37 hours per week, Wednesday through Sunday. Mr. Kiewit's schedule varied, but the employer attempted to schedule Mr. Kiewit during the hours that he requested. The schedules varied because the drivers transported flight crews for the airline companies, and their departures and arrivals varied.  His unemployment insurance claim began August 20, 2001.  The weekly benefit amount is $98.

The employer has a five step disciplinary program, and employees have the opportunity to correct their behavior during this process.  A union representative is available to support employees during grievance proceedings.  The employer disciplined Mr. Kiewit for numerous infractions during his employment.

In a letter dated March 31, 1998, Mr. Lane, Regional Vice President, advised Mr. Kiewit that a review of his attendance during the period March 1997 to March 1998 revealed 55 tardies.  Mr. Lane advised that corrective action needed to be taken by Mr. Kiewit, or disciplinary action up to and including termination could occur. 

On January 30, 2001, Mr. Ferrell, manager, warned Mr. Kiewit that being five minutes late on January 26, 2001 was unacceptable.  The employer informed Mr. Kiewit that the reprimand was considered step two of the disciplinary program.  Mr. Kiewit and Mr. Ferrell signed the letter on January 31, 2001.

On February 5, 2001, Mr. Ferrell issued a written reprimand to Mr. Kiewit for insubordination.  The one-day suspension without pay occurred on February 22, 2001, and the employer expected him to return to work on February 23, 2001, as scheduled. 

On March 6, 2001, Mr. Ferrell issued a "Final Warning (Step-4, 3-day suspension)."  He advised Mr. Kiewit that there would be a three-day suspension without pay for appearing at work 25 minutes late on March 4, 2001.  Mr. Kiewit reported that he was late to work because his vehicle smelled of gas fumes and he attempted to locate the source of the fumes before driving to work.  Mr. Ferrell gave Mr. Kiewit additional opportunity to supply a vehicle repair invoice.  Mr. Kiewit grieved the matter to the union, and on March 16, 2001, the union representative reported that Mr. Kiewit had the vehicle repaired.  However, Mr. Kiewit did not have the vehicle serviced until March 27, 2001, and the mechanic changed a clogged filter.  There was no mention of a fuel leak repair.  Mr. Ferrell believed he gave Mr. Kiewit sufficient time to show that he was tardy for justifiable cause before implementing the suspension.  The gas leak that Mr. Kiewit complained of was located in June 2001 by a vehicle inspector, and a new fuel pump was placed on the vehicle.  

Mr. Kiewit recently received a decision regarding his grievance, and he believes the decision was in his favor.  The Hearing Officer reported that Mr. Kiewit did not receive due process of a fair hearing when the employer did not contact the mechanic to verify a gas leak.  The employer did make a visual inspection of the vehicle during the hearing process and did report smelling gas fumes.  The employer has not addressed the Hearing Officer's ruling in that matter, and Mr. Ferrell does not know what the outcome of the ruling will be. 

On July 25, 2001, Mr. Ferrell again issued a "Final Warning (Step-4, 3-day suspension)."  A second three-day suspension was implemented because of the employer's rules on the five- step process.  If twelve months pass from the date of a warning, that particular warning is "dropped," and the disciplinary process moves back one step.  This reprimand occurred because Mr. Kiewit arrived at work nine minutes late on July 19, 2001.  The suspension occurred August 9, 2001 through August 11, 2001.  He again received warning that any infraction would result in termination of employment.  

On August 10, 2001, Mr. Ferrell issued a letter of warning to Mr. Kiewit for a safety violation reported by an unnamed driver.  The employer requested that he take necessary action to improve his driving habits.  Mr. Kiewit argues that he can not defend himself against an unnamed accuser.  However, he did sign the letter of warning.  The employer did not discharge Mr. Ferrell for this particular complaint.

On August 16, 2001, Mr. Kiewit drove to work and arrived eight minutes late.  He informed Mr. Ferrell that road construction slowed traffic causing him to be late.  However, Mr. Ferrell had driven the road within the past week and knew that it had been under construction for at least a week.  He believed that Mr. Kiewit was also aware of the construction and should have planned his departure accordingly.  Mr. Kiewit contends it takes 20 minutes to get to work and he left home early in order to arrive timely, and that the traffic delays were beyond his control. He believes that since his hours of work varied, and the traffic patterns vary daily, there was no way he could predict the additional delay.

On August 17, 2001, Mr. Kiewit did arrive at work five minutes early.  However, the employer had already made the decision to discharge Mr. Kiewit for the August 16, 2001, tardy.  The employer believes Mr. Kiewit was tardy eight times in 2001, although some were excused absences.  Mr. Kiewit received a letter of termination on August 17, 2001.  He did not grieve the last three-day suspension or the termination as he planned to look for other work.


PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause. . . 

(2) was discharged for misconduct connected with the insured worker's work. . . .

Title 8 AAC 85.098 provides in part:


(d)
Under AS 23.20.379(a)(2), misconduct connected with work is any willful violation of the standards of behavior, which an employer has the right to expect of an employee.  An act that constitutes a willful disregard of an employer's interest or recurring negligence, which demonstrates wrongful intent, is misconduct. Isolated instances of poor judgement, good faith errors, unavoidable accidents, or mere inefficiency resulting from lack of job skills or experience are not misconduct. . . . 
   


CONCLUSION
In Gregory, Comm'r Dec. No. 97 1014, July 25, 1997, the Commissioner states in part:PRIVATE 


We hold that the testimony and evidence presented show the claimant repeatedly violated the employer's attendance policy, even in the face of disciplinary action. Persistent tardiness and absence without valid reason does constitute misconduct connected with the work. Benefit Policy Manual, Section 435-2.…

Mr. Kiewit willfully disregarded the standards of behavior the employer had a right to expect by failing to appear for work as scheduled on numerous occasions, and after repeated warnings.  The employer warned Mr. Kiewit continued tardiness would not be tolerated and would result in termination.  The final incident occurred when Mr. Kiewit appeared at work late on August 16, 2001.  He arrived late due to construction delays, but the delays had been ongoing, and it was Mr. Kiewit's responsibility to adjust his departures accordingly.  He has not provided compelling reason for failing to do so. As a van driver for airline crewmembers, he was aware that his continued tardiness materially affected the employer's interests and that of the clients. Mr. Kiewit was aware of the employer's expectations. Therefore, Mr. Kiewit was discharged for reasons of misconduct in connection with the work, and benefits are disqualified accordingly. 

DECISION
The determination issued on March 8, 2001 is AFFIRMED. Benefits are denied for the weeks ending August 25, 2001 through September 29, 2001 pursuant to AS 23.20.379(a)(2) on the ground that the claimant was discharged for misconduct in connection with the work. The reduction to the claimant's maximum benefit entitlement is undisturbed, as is entitlement to extended benefits.  


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on October 10, 2001.
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Cynthia Roman, Hearing Officer


