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CASE HISTORY

The employer timely appealed a redetermination issued on 

September 4, 2001, that allows benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work with good cause.


FINDINGS OF FACT
Ms. Mobley worked for Union Oil Company of California (a worldwide employer) during the period April 6, 1993, through June 21, 2001. She earned approximately $53,000 per year for full-time work as an environmental specialist. Ms. Mobley quit effective June 21 because she was concerned about her reputation (backbiting and gossip) and the possibility of a drop in her productivity due to an increased workload.

In 1999, the manager of the Health Environment Safety department (HES) and the environmental scientist (Fay) met with Ms. Mobley to delineate the job tasks of their department. The employees were having trouble accepting responsibility for their duties. 

Ms. Mobley believed Fay used her (Ms. Mobley) as a “scapegoat” when things went wrong. 

As time went on, Ms. Mobley was able to work flex hours that included working nights or at home. She believed this created problems with people at her Anchorage office (three in Anchorage and two in Kenai). The secretary, Estelle, complained about 

Ms. Mobley’s two children being in the office overnight because she found toys or evidence of the children playing. Her ability to work at night was taken away as she was then prohibited from bringing her children to work. Ms. Mobley contends she was able to work at night and still maintain contact with the field employees as they worked 24 hours per day. Ms. Mobley never talked to Estelle about any concerns she had with her (Estelle).

The employer worked with Ms. Mobley to allow her to work flex hours that included half-days at home. Ms. Mobley felt more comfortable working away from the other staff members. She was also more comfortable when her boss, Mr. Eaton (since late 2000), was in the Anchorage office (about once a week). He typically worked out of the Kenai office.

In early spring 2001, Ms. Mobley asked for additional clerical support to aid her with her duties. She was instructed on how to ask for assistance from Estelle. At first, Ms. Mobley did not want to ask Estelle for help as she thought Estelle would not do the tasks. Ms. Mobley eventually explained to Estelle how to get promoted within the system (by doing extra work). Estelle then began to help with clerical tasks. 

Prior to leaving, Ms. Mobley found herself spending more and more time in her office or at home in an attempt to avoid contact with her coworkers. She admits that she is not very confrontational and did not speak to her coworkers about her concerns of gossip and/or backbiting.

Two weeks before her resignation date, Ms. Mobley met with 

Mr. Eaton about wanting time off from work. She felt stress at work because she could not bring her children to work at night, the employer had imposed additional deadlines upon her, and she worried about what her coworkers said about her. Ms. Mobley asked if she could have the summer off to consider her options. She wanted to consider remaining employed, leaving work, or transferring to another department. Mr. Eaton indicated the department could not handle her being gone for the entire summer. Ms. Mobley could not recall if he stated six weeks might be approved.

Ms. Mobley checked to see if she could take leave under the Family Medical Leave Act (FMLA) as a result of her son’s adoption in December 2000. FMLA would not cover Ms. Mobley in 2001 as it considered the date she received the child (sometime before December 2000) the start time to take parental leave (one year from date of placement). The employer’s leave policy requires the approval of the department’s manager. Ms. Mobley did not feel six weeks would have been long enough. She decided to quit.

Prior to making the decision to quit, Ms. Mobley did not formally request a transfer or a leave of absence. The employer has the ability to grant leave, although not stated in the handbook, on a case by case basis that is not covered by FMLA or any other rule. 

Ms. Mobley did not pursue her doctor’s assistance in obtaining leave. She was under the care of a physician and on medication (Prozac). Ms. Mobley’s physician had only advised her to take a rest, he did not specifically require her to take some time off from work.

The employer has a formal grievance procedure that allows employees to go to upper management, human resources, or call an 800 number with their concerns. Ms. Mobley did not go to Mr. Eaton’s supervisor. There is no evidence that she contacted the 800 number with her concerns before leaving.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
"Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.PRIVATE 

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.)  A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting….

First, Ms. Mobley must show that the reasons for leaving were compelling. If successful in that part of the definition, then she must show she exhausted reasonable alternatives before leaving work.

In Moeller-Prokosch, Comm’r Dec. 95 2216, December 22, 1995, the Commissioner denied benefits concluding, in part:
The claimant quit her job because of alleged harassment or badgering from co-workers. She also asserts the employer did not take adequate steps to correct the situation. The Division's Benefit Policy Manual (BPM), Sect. VL 515.4 states the following with regard to such cases. 

Dislike of a fellow worker will never, standing alone, provide good cause for voluntarily leaving work. In order to avoid disqualification, the worker who voluntarily leaves work because of a fellow worker must show that the actions of the fellow worker subjected the worker to abuse, or endangered the worker's health, or caused the employer to demand an unreasonable amount of work from the worker. In re Stusse, Commissioner Review No. 9228429, February 22, 1993.


In addition, even where a worker has an adequate reason for voluntarily leaving work, the worker would be subject to disqualification if the worker leaves work without attempting to remedy the situation.  The worker must present the grievance to the employer and give the employer an opportunity to adjust the situation. If the worker fails to do so, then the worker would not have good cause to voluntarily leave work. In re Sands, Commissioner Review No. 9322899, August 17, 1993. In re Fuller, Commissioner Review No. 9123200, April 2, 1992. In re Larson, Commissioner Review No. 9121530, November 8, 1991. Affirmed in Larson v. Employment Security Division, Superior Court 3JD No. 3KN-91-1065 Civil, March 4, 1993. 

We agree with this policy, and applying it in the instant case, conclude the claimant did not have a compelling reason for leaving her job. It is doubtful the actions of the claimant's co-workers rose to the level of abuse or harassment, but even if they did, the claimant did not give the employer adequate opportunity to correct the situation before she voluntarily quit.

The record fails to establish that Ms. Mobley had compelling reasons to leave her employment. It has not been shown that the employer’s decision to revoke its permission to allow children in the building at night was subjectively applied. While Estelle may have been the complainant, there is no evidence that she was not justified in making her complaint. Further, Estelle began to assist with the workload once Ms. Mobley discussed the need and what she (Estelle) could gain from it. This supports the conclusion that discussions with a coworker can have positive results.

Ms. Mobley failed to show that she asked for a six-week leave of absence. She could not possibly know that six weeks would not be long enough for her to decide her future. A reasonable and prudent individual would have sought that alternative before taking the final step (to quit). Further, she may have been able to obtain her doctor’s recommendation in writing that could have supported FMLA leave for stress rather than time off for parental leave.

Finally, Ms. Mobley could have sought a transfer to another department. The employer had a grievance procedure that would have allowed Ms. Mobley the ability to formally grieve her workplace conditions to upper management.

Based on the above, Ms. Mobley has not shown she was compelled to leave her job. The disqualifying provisions of AS 23.20.379 apply in this matter.

DECISION
The redetermination issued on September 4, 2001, is REVERSED. Benefits are denied for the weeks ending June 30, 2001, through August 4, 2001. Ms. Mobley’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 10, 2001.
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Hearing Officer

