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CASE HISTORY

Mr. Stevens timely appealed a determination issued on August 30, 2001, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or if he was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Stevens worked for Alaska Industrial Hardware in Wasilla during the period June 1, 1996, through August 7, 2001. He earned $9.50 per hour for full-time work as a salesman. Mr. Stevens quit effective August 8 because he felt he would be fired the following week.

On August 7, Mr. Stevens witnessed a Wasilla store manager price out a tool at $50 that normally sold for $150. He had also seen management at that store buy items for themselves. Mr. Stevens complained to purchasing and also told a coworker about the incidents.

Once purchasing was told about the sale of the tool, they contacted Mr. Bagley, operations manager, who worked in Anchorage. He immediately drove out to Wasilla and met with the management staff. The store manager was away from the store until August 13. 

Mr. Bagley believed the incident was within store policies and asked to meet with Mr. Stevens.

During the meeting between Mr. Bagley and Mr. Stevens, Mr. Stevens refused to give any information regarding his complaint. He stated he had nothing further to say. Mr. Bagley tried to get Mr. Stevens to talk about his concerns and ended up putting him on suspension until the store manager returned on August 13.

After the meeting, Mr. Bagley noticed Mr. Stevens in the parking lot. He went out to talk to him. At that point, Mr. Stevens reiterated his complaint to purchasing. Mr. Bagley advised he had talked with the parties and had not found anything inappropriate. He also stated that he wanted to talk to the store manager before taking any action. Mr. Bagley made it clear that he wanted 

Mr. Stevens to change his attitude, especially after Mr. Stevens indicated he had no respect for the store management.

Mr. Stevens made the decision to quit the following day and filed for benefits on August 9. He did not want to be fired and felt with certainty that he would be fired the following week. Mr. Stevens did not receive pay for the suspension days.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
The record establishes that Mr. Stevens had the ability to retain his employment relationship and acted to end it. Although he may have believed he would have been fired, the employer had no intention of making a decision until August 13. Mr. Stevens preempted the employer’s decision by resigning. Accordingly, 

Mr. Stevens has the burden to show he had good cause to leave his employment.

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.) A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted). Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting….

Mr. Stevens has not shown that the working conditions left him no alternative but to quit. There was no final decision regarding the complaint. Further, there is no evidence that the acts of management affected Mr. Stevens in the performance of his duties. Mr. Stevens failed to await the outcome of his complaint.

Finally, leaving work in fear of being discharged is without good cause. Accordingly, good cause for leaving work has not been shown in this matter.

DECISION
The determination issued on August 30, 2001, is AFFIRMED. Benefits are denied for the weeks ending August 11, 2001, through 

September 15, 2001. Mr. Stevens’ maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 9, 2001.
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