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CASE HISTORY

Ms. Bullock timely appealed an August 23, 2001 determination that denies benefits under AS 23.20.379. The issue is whether the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Bullock began work for the Department of the Interior    April 8, 2001. Her last day of work was August 5, 2001. She was discharged for poor work performance, tardiness, and being AWOL. 

Ms. Bullock worked for the National Park Service as a biologist. This was a seasonal position. Ms. Bullock had filled the position during the year 2000 season. At the time her position ended, she worked maxi-flex hours, which allowed some flexibility in the scheduling of work hours.

Ms. Bullock constructed, operated, and maintained a fish weir on a stream outside of Slana, Alaska. The work for the 2001 season began April 8, 2001. Ms. Bullock first constructed a new fish weir that was installed onto the stream in the latter part of May. The construction process was aided by Carol Zoller who after the construction did fish counting and other work connected with the weir. 

On the first day of installation a helicopter was used to transport the new weir out to the remote site. Ms. Bullock loaded the helicopter’s sling with the pieces of the weir that were then ferried out to the stream where Ms. Zoller and a crew began assembling it. At about 2:30 in the afternoon the transport of the weir was finished. Ms. Bullock at first wanted to “call it a day” and get a fresh start the next morning. Eric Veech a fish biologist for the Service and Ms. Bullock’s initial supervisor questioned this decision to delay work on the weir. Ms. Bullock was then herself transported out to the stream site by helicopter to continue the weir assembly.

On one occasion Ms. Sharp visited the fish weir and noticed that no one was wearing waders. Waders are necessary while standing in the cold water inspecting fish. She mentioned this to Ms. Bullock but couched her statement in terms of how she, Ms. Sharp, would have waders on at the weir. Ms. Bullock took this only as a suggestion and not as a directive. Ms. Bullock further noted that fish numbers were down at the time, and the waders were hot to stand around in out of the water, and easy to rip. On subsequent visits to the weir Ms. Sharp and other supervisors noticed a continued failure of the crew to have waders on at the weir.

Two small shifts manned the weir, Ms. Bullock worked the day shift, but was also in charge of the night crew. Information about events that had taken place was exchanged between crews at the Slana Ranger Station. Ms. Bullock had implemented a system where notes could be left with pertinent information. The employer had received complaints from the night crew that often Ms. Bullock was late arriving to the Ranger Station. On at least one occasion Ms. Sharp met Ms. Bullock at the station at the beginning of Ms. Bullock’s shift and noted that Ms. Bullock was late. Ms. Bullock believed the maxi-flex system did not require fixed arrival and departure times. The weir is located 10 miles down the road from the Ranger Station and then 3 further miles off the road. She herself had not received complaints either from her night crew or from the employer. 

Ms. Bullock raises sled dogs. On about July 30, 2001 Ms. Bullock informed both crews that she had an emergency and was departing for Valdez to take a sick dog to the vet. Since the weir was submerged under high water Ms. Bullock assigned duties for the first two days she was gone. She assumed that her supervisor,  Ms. Scotton, or Mr. Veech would give further assignments when they returned.  Ms. Sharp, Ms. Scotton, and Mr. Veech were all at remote sites and unavailable. Ms. Bullock contacted the park ranger at the Ranger Station and left a message that she was leaving for Valdez. She did not indicate when she would return. 

Ms. Bullock missed her work schedule between August 1, 2001 and August 4, 2001. Ms. Bullock attempted to call Mr. Veech at his home but was unable to reach him. She did stay in daily contact with Ms. Zoller at the weir site. She did not attempt to contact Mr. Veech or any other of her superiors at their work because she was busy caring for her dog and because she was under the impression they would be away from their desks. When Ms. Bullock returned from Valdez she was discharged.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.


CONCLUSION
Ms. Bullock was terminated for cause. The last incident occurring in early August with her unexcused absence from work. The employer also cited tardiness and poor work performance as reasons for the discharge. Neither poor work performance nor tardiness have been established sufficiently to find work connected misconduct.  

The Employment Security Division's Benefit Policy Manual, in section MC 15 is pertinent to the Bullock case and states, in part, as follows:

MC 15

ABSENCE OR TARDINESS
A.
General

The duty to be at work on time and to stay at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence or tardiness, and the worker's attempts to protect the employment.  In all cases, the injury to the employer may be assumed . . .   

1.
Repeated absences or tardiness

An employer may have good reason to discharge a worker who is frequently absent or tardy, but that does not necessarily mean that the reason for the discharge was misconduct.  Even if the worker was warned that further absence or tardiness could result in dismissal, it is necessary to examine the reason for the specific absence or tardiness and the worker's ability to control it.  When the last instance of absence or tardiness is totally outside the worker's control, even though the worker may previously have been warned, misconduct is not shown . . . 

2.
Permission


An absence or tardiness with the express permission of the employer cannot be misconduct in connection with the work, unless the permission was obtained under false pretenses . . .  

Permission is not, however, implied just because the employer does not expressly forbid the worker to be absent or tardy from work . . .  

3.
Unexcused absence or tardiness


Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer (Tolle, 9225438, June 18, 1992.) . . .

4.
Prior warnings or reprimands

Warnings or reprimands are not necessary if the worker knew the required conduct.  If there is a question, the presence or absence of such warnings is material in determining misconduct . . .

On the other hand, if the last reason for the absence or tardiness is compelling, prior warnings are immaterial; there is no misconduct.  Similarly, if the prior warnings were for absence or tardiness for compelling reasons, they cannot be used to support a finding of misconduct . . .

5.
Compelling reason 


Absence or tardiness without permission is misconduct in connection with the work unless the worker had a compelling reason for the absence or tardiness and took reasonable steps to protect the job.  The compelling reason for absence must continue throughout the period of the absence.  A worker may at first have good cause for being absent, but, if the worker continues the absence past the necessary time for the worker to be gone, the absence becomes misconduct.

Ms. Bullock was never warned about any of the breaches of conduct cited by the employer as reasons for discharge. However, especially work attendance is a commonly understood element to the employer/employee relationship. It need not be defined in company policy in order to require compliance. And it is so important, a single breach can amount to misconduct connected with the work. 

Yet, as can be seen from the above policy statement, sec. 5, there is exception to these principles—--compelling reason. Thus, the single most important issue to be decided in this case is whether Ms. Bullock had a compelling reason to be away from work without permission, and if she sufficiently endeavored to preserve her employment. 

Is a sick sled dog reason enough to leave work without permission? Ms. Bullock thought so. I have searched for guidance on this subject among Commissioner’s decisions and find none. Certainly in Alaska these animals have a special place and value. Ms. Bullock’s efforts to save her dog’s life seem a natural outgrowth of this generally held esteem. Therefore, I hold     Ms. Bullock had compelling reason to leave work when she did.

Did she pursue a reasonable course of action to preserve her employment? She left a message with the park ranger on duty before she left, she attempted to contact Mr. Veech once, and spoke to co-workers every day. I hold these efforts are sufficient--—barely. Had the work location been other than at a  remote site I would find her failure to speak directly with one of her superiors enough to abrogate the previously established compelling reason.  However, under the circumstances, for unemployment insurance purposes misconduct connected with the work has not been established.  

DECISION
The August 23, 2001 determination is REVERSED. Ms. Bullock is allowed benefits beginning with the week ending August 18, 2001 through the week ending September 22, 2001, and thereafter so long as she is otherwise eligible. Her maximum payable benefits are restored and she may be again eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 29, 2001.








Michael Swanson







Hearing Officer

